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The Ramparts We Watch 


3y common consent the judicial branch of the government is committed 
to the officers of the courts, the lawyers of this country. Its preservation is 
in their hands. 

To preserve the judicial system, its defects must be brought to light. 
It must be responsive to the needs of the times. Where improvement in 
the administration of justice is necessary, such improvements must be sup- 
plied promptly and surely. 

How are the members of the bar responding to the task? What con- 
certed efforts are made to fulfill the mission? 


It is plain that there must be joint effort, no spasmodic, zealous efforts 
of a devoted few tackling the problems in aimless fashion. We must have 
no more Thomas Sheltons beating out their lives alone against the walls of 
indifference. The independence of solitude of Emerson rarely produces con- 
crete results. 


Research to bring out defects and measures of improvement, propaganda 
to rouse public sentiment, carefully planned programs of improvement, edu- 
cation of workers in the cause, salesmanship in every state, are the necessi- 
ties if the task is to be performed, if the duties of the bar are to be discharged. 

We believe that the lawyers of this country are alive to their task, that 
in increasing numbers they are volunteering for continuing service, that 
leadership in every state is readily available, that more and more salesmen 
are available to sell the products of improvement of judicial process. The 
greatest evidence of this is the Junior Bar. Its force for the future is incal- 
culable. We are training a body of men who will mold the thought of this 
country. 

In the older strata of lawyers gratifying results are at hand, but drafting 
for service may be necessary. The greatest slacking seems to be among those 
who get the most out of the law. It is imperative that they put more back 
into every community. If only those lawyers more fully realized their respon- 
sibilities of leadership and example in work and financial support in the 
struggle for the improvement of the administration of justice! The exclusive 
privilege to practice law is not simply to enable a lawyer to earn his living. 
The grantors of that privilege have the right to expect and demand that the 
grantees of the privilege will discharge their obligations in the administration 
of justice. If they do not, the privilege will be withdrawn. Witness the posi- 
tion of lawyers in the totalitarian states. 

If any effort in this country of ours should be liberally supplied with all 
necessary men and funds, it is the effort for the maintenance and improvement 
of our system of administration of justice. If that fails, the whole structure 
of our government fails. Absolutism takes its place and Thomas Mann’s mov- 
ing conception of democracy—the dignity of man—is but a mockery. There 
can be no dignity of man without a forum in which to fight for his rights 
against his government or his fellow man. 

Fortunately the agencies are at hand by means of which the work may be 
carried on effectively. 


The Judicature Society is the propaganda and thought provoking agency. 


13] 
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It does not attempt to formulate policies and methods, it probes into defects 
it encourages research along necessary lines, it inspires men to action, it works 
hand in hand with the American Bar Association, it fosters stronger associa- 
tions, local and state. Its inspiration to many lawyers has been invaluable. It 
brings to a focus the experience and ideas of lawyers of all jurisdictions, some 
of which take hold, grow and survive the test of critical analysis. The prin- 
ciples thus adduced are available throughout the entire country. 


The American Bar Association creates and perfects programs through its 
sections and committees. They are put to the test of thorough scrutiny and 
study by the Board of Governors and the House of Delegates of the Associa- 
tion before the stamp of approval is put upon them. The day of one man 
committee reports and ill advised action by the Association is gone. Few 


chairmen have the temerity to present and defend unsound programs before 
those bodies. 


When the House of Delegates speaks, it speaks with authority. No finer 
and more able deliberative body can be found than the House of Delegates. 
In a few years it has grown in estimation so that membership in that body is 
an honor and an opportunity for real service. It is the bridge over which the 
work of the American Bar Association is carried to the state and local 
associations. 

The third and final step in the work is in process of development. The 
excellent programs of action developed in the sections and committees of the 
Association are of no value unless they can be sold and put into action. The 
salesmen must be strong, active state and local associations, working through 
their individual members. The Section of Bar Activities is devoted to the 
building up of vigorous associations. Interchange of methods at the regional 
meetings of officers of associations is invaluable. The next step of that section 
undoubtedly will be directed to the guidance of the associations in methods of 
salesmanship, in securing adoption of improvements in the administration of 
justice by courts and legislatures. Practical demonstrations of results attained 
in a number of states are now available. 

This is the work that is under way. 
deep sense of individual responsibility. 


What part of the ramparts will you watch? 


All of this is impotent without a 


C. B. RB. 








Bar Can Win Public Approbation 


Among the constructive activities through 
which bar associations may cultivate public opin- 
ion there always has been and always will be the 
matter of local government. Individual lawyers 
doubtless take a greater part in improving the 
organization of government and its operation than 
the average of citizens; but this service properly 
demands collective, rather than individual work. 
When a local bar through its association renders 
a service to local government there is certain to 
be wide publicity, and resultant appreciation of 
the association’s civic work—appreciation that 
benefits every worthy lawyer. The profession is 
twice-blessed because the association interests its 
own members. In a search for activities which 


should not divide the profession this civic work 
has generally been overlooked. It may or may 
not be specifically in the legal field. 

This comment is suggested by recent work 
done by the Boston Bar Association, which pe- 
titioned the supreme court to remove a superior 
court clerk who had squeezed no less than $15,000 
from his office employes. The clerk promptly 
resigned, and now the Association’s editor wants 
to know why there has been no grand jury in- 
vestigation. In Cleveland the Bar Association 
went after ambulance chasers and secured several 
convictions and resignations but was then blocked 
by a local court’s ruling that solicitation was not 
necessarily “moral turpitude.” The next step is 


‘ to get the supreme court to clarify the text of its 
rule. Cleveland people fully understand that the 
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Cleveland Bar Association is earnest in its desire 
to protect the public from shysters. 

An excellent example of public work is that of 
the junior bar in California which is carrying on 
a widespread program of instruction to reduce 
juvenile delinquency. The junior bar generally 
throughout the country has voluntarily assumed 
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public service of many kinds. The so-called 
juniors are likely to be in a position soon to 
instruct their elders. 

A bar association, state or local, that deplores 
the public’s estimate of lawyers, should not have 
to seek far to find affirmative work in the in- 
terest of the public. 


The New Rules Are Inadequate 


By ArTHUR F. KINGDpON* 


“The administrative tribunal is a poor substitute for a judiciary that is 
free and independent in the field of decision, but subject to reasonable compul- 
sory administrative regulations, to insure prompt and economical justice.” 


The new Federal rules of procedure and some 
similar new state rules are an improvement. So 
is the federal courts administration act. But 
are they enough? This question is addressed to 
our entire judicial sys- 
tem. 

Abolition of the 
bothersome, and need- 
less, distinction be- 
tween law and equity is 
an advance; elimina- 
tion of the technical 
forms of action is 
good; permitting the 
joinder of all claims of 
the parties against one 
another in one proceed- 
ing is a forward step. 
Appointment of an ad- 
ministrative officer for 
the federal courts is good. But have we yet 
reached the heart of the problem? I believe not. 
I believe that if we do not immediately go further 
our courts and the legal profession will eventually 
be practically supplanted by administrative 
bodies, as they are already to a large extent. 

If I felt that this was a good solution I would 
be glad to assist in the substitution. But I do 
not believe it is. I do not believe it is the an- 
swer. I think “administrative absolutism” con- 
tains many evils. But I also believe that re- 
sponsibility for this—if it comes—trests with the 
leadership of the bar associations, which has 


A. F. Kingdon 





*Of the Bluefield, West Virginia Bar. 





until recently opposed or been lukewarm to re- 
forms; and has not to this day been sufficiently 
willing to recognize that justice is largely a ques- 
tion of efficient administration, although it is 
obvious that it must be so if we are to attain a 
reasonable standard of efficiency—which means, 
at the least, on the administrative side, absence of 
miscarriages of justice due to avoidable delays 
and deficiencies in the formal procedural steps, 
which includes both the ¢rial and pretrial pro- 
cedure. 

The idea of freedom of the courts from ac- 
countability to anyone has a ring of independ- 
ence which seemingly harmonizes with our con- 
cepts of a free and independent judiciary, but 
that concept has a stopping point. When carried 
beyond the point of freedom from interference 
in the field of decisions it ceases to be in the 
public interest. The public is entitled to prompt 
trials and efficient trial methods. Legislation de- 
signed to insure this in no way impairs the inde- 
pendence of the courts in the field of decision. 
There is need of more such legislation, especially 
in the matter of qualifications of jurors and in 
the attainment of prompt, economical and effi- 
cient trials in general. 

The jury system is probably sound in principle 
even today but it needs much modernizing to 
bring its verdicts in line with the standards of 
justice which an enlightened people has long 
been demanding. Failing to receive it they have 
lost much of their respect for the courts, and 
turned to the administrative body for relief. 
When originated, the jury system and our con- 
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ventional court marked a distinct advance. But 
a hundred years is too long to remain stationary 
in the matter of administrative methods, while 
everything else has advanced so much. 

The day has passed when our people cheer- 
fully acquiesce in having their rights passed 
upon by twelve men not one of whom knows a 
whit about the general subject matter, nor how 
to evaluate the evidence and the actions of coun- 
sel. The day has come when if we are to retain 
juries they must have special qualifications. At 
least some members of every jury should have 
some special qualifications for the particular case 
presented to them. It is here that the adminis- 
trative body is vastly superior to the jury. We 
have in the administrative body specialists on the 
facts as we have trained specialists on the law 
in our judges. But our judges are muzzled in 
the fact field in the jury trial. They are not 
permitted to aid the jury as they might. 

We need some of the features of the admin- 
istrative body grafted on to our court and jury 
system. We need more direct accountability of 
our courts for the prompt despatch of business. 
We need smaller and better qualified juries, much 
less delay in the process of getting them into the 
box, and under way with the trial; and we need 
less of a show; and more control over juries by 
the judges. 

Another thing: has it ever contributed to the 
ascertainment of truth and the dispensation of 
justice to build elaborate forums for the staging 
of a contest of actors? Has it ever contributed 
to the ascertainment of the truth by twelve men, 
called jurors, to whom a trial is something new, 
or at best of infrequent occurrence, to provide 
everything that is calculated to impress them 
with the idea that they are participants in a con- 
test of wits, and a show, rather than a truth find- 
ing body? Then there is too much costly time 
consumed in setting the stage for the play and in 
playing the parts. Much more could be said 
about all this. 

We need also a more simple, flexible and auto- 
matic system of procedure. The federal pretrial 
procedure rules are inadequate. They are not 
compulsory. They do not relieve the judges of 
unnecessary detail. Issues should be promptly 
developed as of course before masters. All un- 
controverted and obviously frivolous matters 
should be automatically adjudicated or eliminated 
promptly by these masters before a case goes to 
a judge. If pretrial procedure before the judges 


was made compulsory it would accomplish part 
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of the aims discussed, in districts where the vol- 
ume of business was not extensive and the terri- 
torial district not large. In the absence of these 
conditions we need references to immediately 
accessible masters for such pretrial procedure in 
every case; and for actual hearings in many 
cases; but under strict rules in the matter of 
promptness and economy. We do not want the 
present disgracefully slow and expensive “mas- 
ter” procedure. At the risk of being regarded 
radical I must say that in some jurisdictions the 
master in chancery procedure has become a po- 
litical racket, in my opinion. 

There is no reason why in large districts most 
cases, except perhaps personal injury cases, 
should not be heard initially by masters who 
would report upon the facts and the law, if regu- 
lated as suggested. Any party dissatisfied could 
except and have a jury trial, or waive that and 
have a review by the court only. One state has 
a statute of that nature which has been held con- 
stitutional by the supreme court of the United 
States, but it is not used much because, like the 
federal pretrial procedure, it is not automatic. It 
requires a motion and a showing of “good cause,” 
or it may be applied on the court’s own motion. 
The federal rules require a showing of “compli- 
cated issues” or other “exceptional conditions.” 
In all cases, say the rules, a reference “shall be 
the exception, not the rule.” As is always the 
case with such statutes and rules, they fall into 
disuse. The procedure should be a necessary 
step in every case. Thus we would achieve the 
efficiency and speed of the best of the adminis- 
trative tribunals, plus the imperative factor of 
impartial officers; direct and immediate control 
by impartial superior officers, the judges; and 
that local availability which is absolutely neces- 
sary if we are to have prompt and economical 
trials. 

These masters should not all be newly grad- 
uated young lawyers. There should be enough of 
them, resident in each locality, to bring cases 
promptly to the point of issue and to promptly 
render judgments on all clearly uncontroverted 
matters and to make prompt reports in contro- 
verted cases, subject to speedy and inexpensive 
review by the judges, or by jury trial where de- 
manded. The whole local bar could be made 
available to the judges at least for pretrial ref- 
erences if on occasion there was congestion. It is 
fair to assume that most cases would end with 
a review by the court, without the need of a 
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jury. Many would end with the report of the 
master. 

All actions should be commenced by a simple 
notice served directly upon the defendant. In 
some states we have that practice. It is time 
saving, flexible and less expensive than the formal 
process from the clerk’s office. There is no ne- 
cessity for that procedure. It serves no purposes 
at all, except delay and accrual of costs. 

We need in all our trial courts the daily avail- 
ability and consequent promptness of the modern 
Virginia “trial justice system.” With the aboli- 
tion of formal process from a clerk’s office, with 
the aid of local masters to whom all actions 
would go automatically for the purposes I have 
mentioned, and abolition of “terms” of court, 
promptness up to the point of formal trial would 
be attained. We should next do away with every 
piece of trial procedure that spells nothing but 
delay, inconvenience and accrued costs, and we 
should improve our jury selection methods. The 
desideratum must be single and adhered to stub- 
bornly if we are to achieve much. It is obvious 
what the desideratum is. Of course a three judge 
system, to try facts and law, without the inter- 
vention (perhaps I should say obstruction) of a 
jury would be better than the masters, the pre- 
trial procedure and the qualified jurors. But this 
would require some constitutional changes, and 
meet with opposition from many lawyers and 
laymen. For the present we must act on the as- 
sumption that the best we can do is to improve 
our present basic system. 

We need more prompt and less expensive ap- 
peals. Appeals are still prohibitive for the per- 
son of small means unless the record is very 
small; and there is still too much delay. Delay 
and high cost work to the advantage of the rich 
sometimes. They never spell “justice”—dquite the 
opposite usually. 

All this is but a brief suggestive outline. I 
can hear the “old guard” saying “Utopian.” They 
have always said so, and they have prevailed. In 
the meantime our courts have been falling into 
disuse and disrepute; and administrative bodies 
have multiplied. The course I have indicated is, 
in my opinion, practical rather than Utopian, and 
very necessary if we are to avoid serious trouble 
in the near future. The new federal, and some 
similar state rules, point toward the goal. But 
they fall short of the mark. In one respect the 
federal rules are a step backward—i. e. they 
bring the jury now into every case. The “chanc- 
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ery case” is a thing of the past. I believe the 
rules will not bring to the people that more 
prompt, more certain, and less costly justice 
which is expected. We must go much further to 
attain this end. We can do so—if we do not wait 
too long. 

We should remember too that so much has 
been expected of these new rules that the public 
reaction to the courts and the bar will be more 
adverse than ever when it is realized that we 
have again failed to supply prompt, efficient and 
economical justice. The trend toward adminis- 
trative absolutism will be strengthened. Attacks 
on the legal profession and the courts will be- 
come more intense. Who can foresee the ulti- 
mate? 

But “administrative absolutism” is not the an- 
swer. The administrative body of specialists as 
a fact finding body is undoubtedly an improve- 
ment over the common jury, and the cumber- 
some and haphazard common law procedure in 
general. But there is too often inherent in the 
very origin of an administrative body a factor of 
prejudice and partiality which destroys all con- 
fidence and, therefore, seriously impairs its use- 
fulness. That justice is not attainable when the 
triers of the facts are also the prosecutors is self 
evident. Furthermore, the administrative body 
does not give to the people that daily, local avail- 
ability of which I have spoken. Washington, or 
some distant state capitol or other city is too 
remote. Already the dispatch of business before 
some of the centralized administrative bodies has 
slowed down to the “speed” of the courts. 

For these and other reasons the administrative 
is a poor substitute for a judiciary that is free 
and independent in the field of decision but sub- 
ject to reasonable compulsory administrative reg- 
ulations designed to insure prompt and econom- 
ical justice. 

Attainment of the goal calls for some impor- 
tant changes, but from our present position I 
think we can see that they are practical, and not 
Utopian. It is not Utopian nor radical to wipe 
out all obstructive procedure and obvious defi- 
ciencies—yes, absurdities—nor to replace some 
of the theatrical atmosphere with a more simple 
and dignified procedure. When we accomplish 
some of these things—and we, the American Bar, 
can do it—we shall restore our courts and our 
bar to a high place in public esteem—a place 
which not even the staunchest defender of the 
present system will now claim for it. For the 
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present we are still on the decline. Upon this 
the evidence is convincing. The failure is ours. 
The remedy lies with us. But it may not remain 
with us much longer. 

Had we kept pace with the times our courts 
and our bar would have been given jurisdiction 
in many fields now occupied by administrative 
bureaus. If we promptly and courageously over- 
haul our methods our field of service will be 
extended, because experience is demonstrating 
that the administrative system is not satisfactory 
when detached from judicial supervision. The 
present judicial connection merely by appeal is in- 
adequate. Temperate, impartial, original hear- 
ings are of most importance. But we shall not 
remedy our own defects by observing the failures 
of another system. 

Theoretically we should not permit self-inter- 
est to influence our judgment in a matter which 
is of so much importance to the public. But as 
we are dealing with realities we know that fear 
of serious economic loss is partially responsible 
for the stubborn retention of the prolixity of our 
procedure, and in fact of much of our profes- 
sional work. I am convinced that the fear is 
groundless. In my opinion when we make it pos- 
sible—and we can—to dispose of four or five 
cases in the time that it now takes to dispose of 
one, and with the same amount of labor that 
one requires, we shall prosper greatly. The 
cost of most legal service is too high, principally 
because of the prolixity of our methods. This, 
obviously, drives business from us. Reduce by 
half the amount of time and work necessary to 
complete a piece of work, and the fees com- 
mensurately, and it is my belief that the volume 
of legal business will multiply tenfold. We must 
see to it, however, that we contemporaneously 
reduce court costs. They are far too high in 
many courts, both trial and appellate; especially 
the latter. “Printing the record” is the chief 
offender in the costs field. 


THE ENp. 
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Dallas Bench and Bar Proud of Pretrial 
Success 


Dallas is one of the places where the local 
bar took the lead in respect to a test of pre- 
trial hearings. The judges of the district court 
gave the new procedure a fair trial beginning 
March 15, 1938. A report on results was 
made for the bench by Judge John A. Rawlins 
at a meeting of the Dallas Bar Association held 
June 4th, 1938, and reported in The Dallas 
Bar Speaks (third volume, 1938). 

In the period immediately preceding the test 
the court had been completing jury trials at the 
rate of seven per week. In the first eleven weeks 
a total of 108 similar cases were tried, the aver- 
age being 9 9/1iths cases a week. This increase 
in cases tried amounted to just over forty per- 
cent. 

During the same eleven weeks sixty-two cases 
were settled and judgments entered; twenty-nine 
cases were dismissed by plaintiffs (some undoubt- 
edly being settlements); eleven cases were dis- 
missed for want of prosecution; and in two cases 
auditors were appointed, simplifying issues. 

Judge Rawlins had much praise for pretrial 
procedure. He referred to legislative attempts over 
a period of nearly thirty years to bring about, 
automatically, the results now attributed to pre- 
trial hearings, which attempts virtually failed. He 
mentioned time saved by the court, by jurors, 
witnesses, litigants and lawyers, better pleadings 
and so forth. “All complaint on the part of the 
bar of the law’s delay has vanished, and for the 
first time in many years the press has editorially 
praised the local bench and bar, while the public 
has generally voiced approbation. . .” He ex- 
pressed the opinion that the Texas supreme court 
had power to require pretrial hearings in all dis- 
trict courts “with rules similar to those adopted 
by the supreme court of the United States. . . 
This splendid reform has come to stay. Our only 
problem is to smooth out the rough places.” 


With inefficient courts the blackmailer and unjust claimant 
always has the best of it because he knows that the average man 
shrinks from litigation and will make a bad settlement rather than 
go into court.—William Denman, J. 
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Old Principles and New Ideas Concerning Probate Court 
Procedure* 


By THomas E. ATKINSONt 


Estates as Procedural Units 

The primary business of the ordinary trial 
courts is litigation. As a result their procedural 
unit is the case or controversy. The province 
of probate courts is the step-by-step administra- 
tion of the estates of 
deceased and incompe- 
tent persons.’ It is 
true that more or less 
finality is attributed to 
the various proceedings 
such as the probate of 
wills, grant of letters, 
sales of property, and 
allowance of claims and 
accounts. However, 
due to the interrelation 
of these steps and also 
to the fact that rel- 
atively few of them re- 
sult in disputes, we 
have regarded the estate as a whole rather than 
the individual proceedings as the unit of pro- 
cedure in probate courts. While express legis- 
lative or judicial declarations to this effect are 
rare,” it is practically an axiom in the develop- 
ment of the American court of probate as a sui 
generis institution.* Manifestations of this prin- 
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*This is the second of three articles concerning 
probate court organization and procedure. The 
first article appeared in the last preceding number, 
23:93 (Oct. 1939). 
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1. See Organization of Probate Courts and 
Qualifications of Probate Judges, 23 Journ. Am. 
Jud. Soc. 93. 


2. See, however, Walker Bank & Trust Co. v. 
Steely (1934) 54 Idaho 591, 34 P. (2d) 56; Dil- 
linger v. Steele (1928) 207 Iowa 20, 222 N. W. 
564; Colby v. Stearns (1930) 270 Mass. 461, 170 
N. E. 465; In re Fisher’s Estate (1931) 104 Vt. 
37, 156 A. 878. Cf. Woerner, American Law of 
Administration (3rd ed.) sec. 149. 


3. It will be recalled that at the time of the 
creation of our courts of probate, there was no 
counterpart in the English system of courts. The 
ecclesiastical courts, which once had large powers 
over probate and administration, lost all except 
jurisdiction to grant probate and letters. Estates 
were administered in chancery, and this remains 
true today in England. The Court of Probate, es- 
tablished in 1857, was given only the then limited 





ciple may be seen in constitutional provisions giv- 
ing jurisdiction over estates to probate courts, in 
decisions asserting jurisdiction in rem over es- 
tates, in the manner of entitling papers and 
keeping records and files in probate courts, and 
in the designation of probate appeals and opinions 
therein. 

The concept of the estate is, therefore, a very 
important one in probate procedure. Curiously 
enough, while lawyers and indeed laymen habitu- 
ally speak of the estate, there is considerable 
confusion in the use of the word. We tend to 
personify the term in common language, judicial 
opinions, statutes and even in the sanctified 
phraseology of the American Law Institute.® Yet, 
as Justice Holmes has said, “the law does not 
know the estate of a dead man.’® There is sim- 
ply no such entity as the estate;? it cannot be- 
come a party to a lawsuit,’ nor to a contract,” 
nor to be regarded as the principal to an agree- 
ment made by the personal representative as 
agent.10 

Statutes have not changed the common law 
doctrine that it is the personal representative 
rather than the estate that is “it” in our law 
of succession. If our legal precepts were to 
be overhauled completely, there would be cer- 
tain conveniences in supplanting this principle 
by an estate-entity theory. These conveniences, 
however, would doubtless be overshadowed by 
the confusion caused by such a radical departure 
from eight hundred years of legal thinking and 
the precedents based thereon. Nor is it suggested 
that we should—if indeed we could—discontine 
the use of the word estate in its present con- 





jurisdiction of the ecclesiastical courts. 
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Mass. 513, 52 N. E. 1067. 

7. Miller v. Phoenix Insurance Co. (1934) 191 
Minn. 586, 254 N. W. 915; Appeal of the Estate 
of W. L. Powell (1923) 80 Pa. Super. Ct. 585. 

8. Morganelli v. City of Derby (1927) 105 
Conn. 545, 135 A. 911; Appeal of the Estate of 
W. L. Powell, supra note 7. 
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9. Miller v. Phoenix Insurance Co., supra 
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10. See Call v. Garland (1924) 124 Me. 27, 
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nection. While its employment in statutes! and 
elsewhere!? has given rise to difficulty at times, 
no harm can come from the phrase as a desig- 
nation of the subject of the proceedings in pro- 
bate court.!1* Perhaps estate should be given 
legislative definition, and, at any rate, care should 
be taken in its statutory use so as to avoid the 
idea that the estate is an entity. 


Jurisdiction and Notice 

Jurisdiction in probate court may be, and com- 
monly is, exercised in rem.14 Upon the filing 
of a suitable petition, the property of the de- 
cedent within the state comes under the control 
of the probate court which may adjudge the 
rights of all persons thereto.!° It is asserted that 
notice of the administration, or of any of the 
proceedings therein, is a matter of legislative 
grace and, in absence of statute, unnecessary,!® 
though it is at least arguable that in certain ad- 
ministration proceedings due process requires the 
giving of notice other than that afforded by the 
court’s technical seizure of the property.17 How- 
ever, it is ever so clear that the requirement of 
personal service upon all persons who have an 
interest in the matter to be adjudged does not 
apply in general to the administration of estates 
in probate court.1% One important qualification 
must be noted: that, due either to statutory or 
constitutional restrictions, probate courts have 
no power to determine that property claimed by 
third persons belonged to the decedent without 
personal service; indeed in most states the pro- 
bate court has no jurisdiction at all over such 





11. In re Pitt’s Estate (1911) 153 Iowa 269, 
133 N. W. 660; Davis’s Heirs v. Elkins (1835) 9 
La. 135; Matter of Watson (1914) 86 Misc. 588, 
148 N. Y. S. 902. 

12. See notes 6 to 10, supra. 

13. Jones v. Beale (1907) 217 Pa. 182, 66 A. 
254. 

14. Murray v. Calkins (1934) 191 Minn. 460, 
254 N. W. 605; Woerner, American Law of Ad- 
ministration (3rd ed.) sec. 148. 

15. Estate of Bump (1907) 152 Cal. 271, 92 
P. 642; In re Gilroy’s Estate (1935) 193 Minn. 
349, 258 N. W. 584. In many jurisdictions con- 
trol over decedent’s reality is not as broad as. in- 
dicated above, though probably in all jurisdictions 
statutes could give such control to the probate 
courts. 

16. Harkness v. Utah Power & Light Co. 
(1930) 49 Idaho 756, 291 P. 1051; In re Gilroy’s 
Estate, supra note 15. 

17. See In re Phillips’ Estate (1935) 86 Utah 
358, 44 P. (2d) 699. 

18. See Simpson v. Cornish (1928) 196 Wis. 
125, 218 N. W. 193. 
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controversies.‘ Hence the inventory can be no 
more than prima facie evidence as to the owner- 
ship of the property included therein.?° 

Express codification of these principles would 
seem strange to the legal profession. However, 
statutory provisions for invoking the jurisdiction 
of the probate court should be framed with a 
consciousness of their existence and of the fur- 
ther principle that, although due process may 
require no notice, there must be strict compli- 
ance with statutory provisions for notice. In 
probably all states the statutes provide for notice 
to creditors to present their claims,?! and fre- 
quently require notice in other cases. Some- 
times it is not clear whether notice is required 
or not. To guard against this situation there 
should be a general statutory provision to the 
effect that no notice is necessary unless the par- 
ticular statute requires it, except that the judge, 
in his discretion, may require notice in any case. 
Again a statute may expressly require notice 
but permit the probate court to decide at large 
upon the form and manner of the notice. This 
leads to uncertainty and litigation.22 The Michi- 
gan law?* to the effect that, except as otherwise 
provided, notice may be given by certain speci- 
fied forms of either personal service, publication 
or registered mail, as the court may direct, seems 
much more desirable. 

Some American administration statutes still 
contemplate the posting of notices in certain 
cases.24 In this day posting probably gives less 
notice than the official records and files. The 
inefficacy of posting has been judicially noted.25 


19. Horne v. Blakely (1929) 35 Ariz. 39, 274 
P. 173; Fowler v. Brady (1909) 110 Md. 204, 
73 A. 15. Cf. Matter of Wilson (1929) 252 N. Y. 
155, 169 N. E. 122. 

20. Moore v. Wooten (Tex. Com. App., 1926) 
280 S. W. 743. 

21. Woerner, American Law of Administration 
(3rd ed.) sec. 385; Evans, Comments on the Pro- 
bate Code of California, 19 Cal. L. R. 602, 615-616. 

22. See Miller, Uniform Rules in Probate Pro- 
ceedings with Special Attention to Uniform Forms 
of Notice, 12 Conn. B. J. 293, 296-297; Evans, op. 
cit. supra, note 21 at p. 618. 

23. C. I. Sec. 32. (Act 288, P. A. 1939). The 
general idea of this provision is not new in this 
state. See Mich. Comp. Laws (1929) sec. 15538 
and reference to earlier statutes. Some jurisdic- 
tions have no similar provision. See note 22 supra; 


cf. Stansell, Defects in Illinois Probate Statutes, 
14 Chicago-Kent Rev. 111, 120. 


24. Cal. Prob. Code, sec. 1200; In re Phillips’ 
Estate, supra note 17. 


25. In re Phillips’ Estate, supra note 17. 
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As notice it is a fiction and a mere sop to the 
conscience; as a procedural device it is simply 
a nuisance to the person required to observe 
the formality. In any case where no better form 
of conveying information is deemed necessary 
we can well dispense with notice altogether. 


Applicability of Rules of Civil Procedure 

Statutes in some jurisdictions provide for par- 
ties plaintiff and defendant,?® and for pleadings, 
service, issues and trial in the individual admin- 
istration proceedings, substantially as if the lat- 
ter were separate actions at law.2* Though the 
apparent spirit of these statutes may not be en- 
tirely reflected in the actual practice, this sort 
of thing must tend to cause departure from the 
convenient principle that the estate, and not the 
individual proceeding, is the unit of business in 
probate court.28 It seems strange that the law 
should provide a belligerent manner of calling 
routine matters to the attention of interested per- 
sons, when perhaps in only one instance out of 
a hundred will there be any occasion for objec- 
tion. Laymen served with such papers are fre- 
quently puzzled or alarmed. As a result con- 
tention may be stirred up where there is no oc- 
casion for dispute. 

Such statutes also bring about a useless and 
harmful amount of formality in administration 
matters. Indeed, a number of statutes provide 
that the rules of civil procedure shall be applied 
in probate courts when there is no other ap- 
plicable provision.2® It seems a mistake to em- 
ploy the rules designed for litigated cases to a 
class of matters which are predominantely non- 
litigious. It is like adopting the principles of 
non-Euclidian geometry to house-building be- 
cause that system of mathematics gets better re- 
sults in the science of astronomy. The modern 


26. Prob. Code sec. 1230; 
(1933) sec. 102-14-17. Cf. N. 
(1913) sec. 8545. 

27. See N. D. Comp. Laws (1913) secs. 8566- 
8578. The first draft prepared for the recent Kan- 
sas Probate Code, while declaring that the entire 
proceedings in each estate should constitute a sin- 
gle action was essentially similar in scheme. Kan. 
Judicial Council Bull. (1932) pp. 15-16. This 
was abandoned in subsequent draft and in the code 
as adopted. See article 22 thereof. 

28. See supra text at and prior to notes 2-4. 

29. Cal. Prob. Code sec. 1233; Ohio Code 
(Throckmorton, 1936) sec. 10501-22; Utah Rev. 
Stat. (1933) secs. 102-1-6, 102-14-17. Cf. Clinton 
v. Clinton (1909) 223 Mo. 371, 388, 123 S. W. 
1, 5, “The probate court is a court of record, and 
in practice, when not otherwise provided, may 
borrow from the Code.” 


Utah Rev. Stat. 
D. Comp. Laws 


139 


tendency in civil procedure is toward simplicity 
and common sense as illustrated by the new 
Federal Rules. Probate procedure can and should 
be even less formal than the most modern civil 
procedure. Other than to know what the various 
applications and other papers shall contain, we 
need few rules for pleading in probate courts. 
A set of authoritative®® petitions, notices, bonds, 
orders, accounts and the like will be much more 
helpful than a codification of technical pleading 
rules. 

In recent years there has been much discussion 
as to the definition, nature and concept of the 
cause of action. This is appropriate because the 
systems based upon the New York Code of 
Civil Procedure of 1848 use the term in several 
different connections. The nature of the cause 
of action for the probate of a will has been dis- 
cussed.*!_ While theoretical speculation is gen- 
erally interesting and often helpful in connection 
with the solution of practical affairs, the actual 
application of the concept of the cause of action 
to the probate of wills and other administration 
proceedings seems unprofitable and indeed harm- 
ful. The nature of probate court business is such 
that problems of joinder, splitting, amendment, 
variance and the other manifestations of the 
cause of action concept have not arisen—at least 
in enough instances to bother with the concept. 
It would be a mistake to inject it into a system 
of probate procedure. Indeed, the new Fed- 
eral Rules substitutes the word claim*? for the 
expression cause of action, apparently in the be- 
lief that the uncertainty and technicality which 
has grown up concerning the latter should be 
avoided. 

Long ago Dean Pound** pointed out that the 
enforcement of a claim in the obligor’s lifetime 
required litigation moving in traditional common 
law form, while the same claim could be asserted 
after the obligor’s death by the presentation of 
a form which any layman could prepare. This 
remark was made in a plea for the simplifica- 
tion of pleading in the ordinary courts rather 
than for the application of the formal pro- 
cedure to the collection of claims in probate 
court. Then, too, litigation in the ordinary courts 
grows out of actual disputes between the parties 


30. See infra notes 53-59. 

31. See Clark, The Code Cause of Action, 33 
Yale L. J. 817, 826, 827: McCaskill, Actions and 
Causes of Action, 34 Yale L. J. 614, 619. 

32. See Rules 8, 10, 18 and 19. 

33. Pound, Some Principles of Procedural Re- 
form, 4 Ill. L. R. 491, 495, 496. 
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as to law or fact. The vast majority of cred- 
itors’ claims filed in probate court are not of 
this nature; they are rather for debts which the 
decedent would have paid voluntarily if he had 
lived. The object of provisions for the filing of 
claims is not to shape the issues for a trial, 
but rather to protect the respective interests of 
the heirs, other creditors and the personal rep- 
resentative. A comparatively few claims may 
be seriously controverted in probate court, but 
this fact is not sufficient reason for requiring all 
of them to proceed with the formalities of a 
litigated case. 

Disputes of law or fact, which do not call for 
the intervention of a jury, are decided in the 
first instance by the probate judges. If the 
latter are learned in the law, fact questions may 
be decided on the basis of admissible** evidence 
and by experts in the type of disputes arising in 
connection with estates. When a person insists 
upon a constitutional or statutory right to jury 
trial, some codes provide for calling of the 
jury in probate court.25 However, constitutional 
trial by jury cannot be supplied in a tribunal 
presided over by a lay judge, incapable of pass- 
ing upon the admissibility of evidence and in- 
structing the jury. Even if probate judges are 
required to be lawyers, it is inefficient to call 
a jury in probate court for the few occasions 
when this form of trial will be demanded. With 
the mass of other details to which he must give 
attention, the probate judge should not be bur- 
dened with the application of the jury technique. 
Some jurisdictions provide that issues requiring 
jury trial may be transferred for trial to the 
ordinary courts.26 This can be utilized in case 
of disputed common law claims, and in other 
situations, to place the trial in a tribunal operat- 
ing with the jury as a customary method of 
procedure. 

Some jurisdictions still have terms of court in 
probate court.37 This might have been justified 





34. A different, though related, problem is that 
of making orders in ex parte or uncontested pro- 
ceedings upon showings which do not constitute 
“legal” evidence. See Proceeding of Third An- 
nual Meeting of State Bar of California (1930) 
pp. 23-24. 

35. Mich. Prob. Code (1939) c. XII, sec. 12 
(juvenile cases); N. Y. Surrogate’s Court Act, 
§ 69; Ohio Code (Throckmorton, 1936) secs. 
10501-30, 10501-32. 

36. Mass. Gen. Laws (1932) c. 215, sec. 16; N. 
Y. Surrogate’s Court Act, § 68; see Schwoyer’s 


Estate (1927) 288 Pa. 541, 136 A. 798; Dangel, 
Juries in the Probate Court, 4 Law Soc. Journ. 32. 
37. Mo. Rev. Stat. (1929) § 2050. 


JOURNAL OF THE 


when the probate judge was a part-time officer 
absent from court at long stretches of time, or 
even at the present time if one judge served the 
probate needs of two or more counties. How- 
ever, terms of court lead to delays and compli- 
cations as well.*8 These are avoidable by pro- 
viding, as most states do, that probate courts 
shall be open for business at all times.** Even 
in the ordinary trial tribunals, there is a ten- 
dency to dispense with terms of court. 


Appeals from Probate Court 

Out of a mass of details connected with the 
judicial review of probate court decisions, three 
matters emerge as major problems. One ques- 
tion is: to what court should appeals from pro- 
bate court be taken? The answer to this ques- 
tion depends upon the dignity assigned to these 
courts and the qualifications of the judges. As 
previously pointed out,*° in most jurisdictions the 
probate courts are in fact, if not in theory, in- 
ferior tribunals, and appeals go to the ordinary 
trial courts just as appeals from justice courts.*! 
This practice is not only a recognition of pro- 
bate court inferiority, but also a further cause 
of it. In states where the probate courts are 
actually given equal status with the general trial 
courts, appeals are to the same courts in both 
cases.42 This solution is the only one com- 
patible with the true nature and importance of 
probate courts. What sense is there to a review 
by a single trial judge who is no better qualified 
generally than the probate judge, and who lacks 
the latter’s experience in the particular type of 
problems involved? 

The matter of the scope of the appeal is a 


38. See Smith v. Estes (1880) 72 Mo. 310. 

39. Fla. Laws (1933) c. 16103, sec. 39; Kan. 
Prob. Code (1939) sec. 13; Mich. Prob. Code 
(1939) c. I, sec. 30; Minn. Laws (1935) c. 72, 
sec. 1. Cf. Mass. Gen. Laws (1932) c. 215, secs. 
57-63; N. Y. Surrogate’s Court Act, secs. 34-36. 

40. Organization of Probate Courts and Quali- 
fications of Probate Judges, 23 Journ. Am. Jud. 
Soc. 93, 94, 97. 

41. Fla. Laws (1933) c. 16103, sec. 52; Kan. 
Prob. Code (1939) sec. 269; Mich. Prob. Code 
(1939) c. I, sec. 36; Minn. Laws 1935, c. 72, sec. 
164. 

42. Mass. Gen. Laws (1932) c. 215, sec. 9; N. 
Y. Surrogate’s Court Act, sec. 288. A_ statute 
passed in 1935 in Ohio provided that appeals from 
the decisions of probate judges who had the quali- 
fications of common pleas judges should be taken 
to the court of appeals rather than the common 
pleas court. This was held unconstitutional as 
lacking uniform operation throughout the state. 
Wolfe v. Williams (1936) 53 Oh. App. 415, 5 N. 
E. (2d) 694, aff'd, 132 Oh. St. 170, 5 N. E. (2d) 
698. 
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related problem. Roughly, appeals are of three 
different types. First, there is the trial de novo 
with an actual hearing of evidence including 
that not offered below.4* This method of review 
prevails everywhere in appeals from justice 
courts and in most states in probate appeals, 
because the evidence below will not be in intelli- 
gent shape on account of the judge’s lack of 
professional training, and also there are not 
proper facilities for preserving a_ record 
in the proceedings. When probate courts suffer 
from these limitations this is the only feasible 
method of review, except upon pure questions 
of law. A second type of review is the writ of 
error process wherein the higher court exam- 
ines the record of the court below to consider 
whether reversible error was committed by the 
trial judge. This method is necessary where 
there has been jury trial, but it precludes a re- 
consideration of the merits. For this reason it 
is unsatisfactory to litigants and its use should 
be restricted to jury cases.44 The third type 
is the chancery appeal with full consideration of 
the facts as they appear in the record of the 
court below. In Massachusetts probate appeals 
are of this sort.4° It is clearly the best practice 
where probate judges are chosen from the legal 
profession. 

Another problem concerning appeals is: from 
what may an appeal be taken? In order to 
prevent piecemeal litigation, appeals from the 
general trial courts usually can only be taken 
from “final” orders and a few others which do 
not have the characteristics of finality. Obvi- 
ously it would cause great hardship and uncer- 
tainty to allow appeals from probate court only 
from the final decree of distribution and then 
review proceedings which occurred months or 
even years before. The result desired to be 
reached is doubtless to allow appeals from, and 
only from, orders finally determining the rights 
of the parties.4¢ To adopt this as a general 
statutory test would cause much uncertainly as 
it has in the case of similar provisions relating 


43. Kan. Prob. Code (1939) sec. 276; Minn. 
Laws (1935) c. 72, sec. 164; Mich. Prob. Code 
(1939) c. I, sec. 42. 

44. Sunderland, The Problem of Appellate Re- 
view, 5 Tex. L. R. 126, 139-146. 

45. Gen. Laws (1932) c. 215, sec. 21. 

46. Fla. Laws (1933) c. 16103, sec. 52. Under 
the New York Surrogate’s Court Act appeals may 
be taken from a decree, or an order affecting a 
substantial right. Sec. 288. Cf. Mass. Gen. Laws 
(1932) c. 215, sec. 9: “a person aggrieved by an 
order... may... appeal...” 
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to appeals from the ordinary trial courts. Most 
statutes list the particular probate court orders 
that are appealable.47 Sometimes this is a rather 
long list. In many cases there should be some 
revision of details, particularly if appeals are 
allowed from the probate court to a truly appel- 
late tribunal. As a whole, however, this feature 
of practice is well worked out in existing statutes. 


Uniformity in Statutes and Procedure 

If there is any single underlying thought in 
the foregoing passages, it is that probate pro- 
cedure should not ape civil procedure merely for 
the sake of uniformity between the two systems. 
Within the probate system, however, there could 
well be more uniformity than exists today. While 
uniformity should not be carried to the extreme 
of treating several situations in the same way 
when adequate reasons exist for different han- 
dling, still uniformity results in simiplicity with 
a consequent minimizing of the chance for error. 

One example of uniformity in statutory treat- 
ment has already been mentioned**—the Michi- 
gan provision that, unless a specific type of notice 
is required for the various proceedings, it may 
be given in any one of the specified manners. 
Most of the proceedings in either decedents’ or 
incompetents’ estates can come under this type 
of general rule. However, this statute does not 
bring about absolute uniformity, for it contem- 
plates that the judge shall have discretion to 
choose between the designated methods of notice 
and also that in certain types of proceedings 
notice may be required to be in a different or 
particular manner. In other words, uniformity 
is provided only in so far as is reasonable, and 
does not become a fetish. 

Most of the recent probate codes have made 
certain single sets of provisions applicable to 
both decedents’ and incompetents’ estates.‘ 
Such matters as the allowance of claims and ac- 
counts, and the sale of realty present common 
problems in both kinds of estates. In the main 
they should receive like statutory treatment, and 
repetition and confusion are avoided by joint 
treatment. However, even when this is done, 


47. Calif. Prob. Code, sec. 1240; Kan. Prob. 
Code (1939) sec. 269; Minn. Laws (1935) c. 72, 
sec. 164. Cf. Mich. Prob. Code (1939) c. 1, secs. 
36, 37 providing, in general, that appeals may be 
taken from any order except certain designated 
ones. 

48. See supra note 24. 
c. 16103, sec. 46. 

49. See particularly the Kansas and Minne- 
sota codes. 


Cf. Fla. Laws (1933) 
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it will be sometimes desirable to make certain 
special provisions or exceptions for one type of 
estate. . 

As a statement of an ideal it is perhaps per- 
missible to say that probate procedure should 
be simple and informal, but not slip-shod or loose. 
Unfortunately, these adjectives will not solve, 
nor even help to solve, particular cases. Flexi- 
bility and certainty both sound desirable, but to 
a considerable extent they represent contrary 
ideas.°° Any probate code will make specific 
provision for some matters so that he who runs 
may read and there should be no uncertainty or 
mistake. Other provisions will be cast in gen- 
eral terms, giving rise to doubts at times. In 
addition, there will be some matters not cov- 
ered at all by the code. This situation is prob- 
ably inevitable, whether the code is as short as 
the Minnesota code, declared at the time of 
enactment to be the best in the country,®! or is 
of considerably greater length.5? 

Some of the unprovided-for matters are minu- 
tie, which can be worked out independently by 
each local court, or even for each individual 
estate. Other matters are perhaps so important 
that the rule might well be made explicit through 
legislation. Falling between these two classes 
there are a large number of other questions, 
which call for the certainty provided by state- 
wide uniformity and officially approved methods 
of procedure, but which involve no great prin- 
ciple and should not have to run the gauntlet 
of the legislature for solution.5* These matters 
should be set at rest by court rules and approved 
forms. 

This assumes that there should be some body 
empowered to promulgate rules and forms for 





50. See Eagleton, The New Minnesota Pro- 
bate Code, 20 Minn. L. R. 1, 5-9. 

51. Eagleton, op. cit. supra note 50 at p. 18. 

52. The Kansas code contains 281 sections, 
while the Florida Probate Act (Laws 1933, c. 
16103), dealing only with probate and administra- 
tion of decedents’ estates has 197 sections. The 
Michigan, California, and Ohio codes have 459, 
485, and 707 sections respectively. 

53. See Miller, op. cit. supra note 22. 
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probate courts. The power might be vested in 
the judicial council or the court of last resort.54 
While it is doubtless proper that the latter should 
give final approval, the primary responsibility for 
such work should be placed upon the probate 
judges, those closest to, and most familiar with, 
the problems involved. In Massachusetts a ma- 
jority of the probate judges may make rules 
and submit the same to the supreme judicial 
court for amendment or promulgation.» An ad- 
ministrative committee of three probate judges 
is also created to recommend uniform rules and 
practices and otherwise coordinate the work of 
the courts.5® An appropriation is made for this 
committee,®? which at times issues circular let- 
ters of recommendation as to the practice.5* The 
new Michigan Probate Code establishes an an- 
nual convention of probate judges and a com- 
mittee thereof on probate court rules and pro- 


‘cedure, which, when adopted by the supreme 


court, become binding throughout the state.®® 

Under such provisions great improvements can 
be speedily obtained in the administration of es- 
tates by securing uniformity of practice where 
the statutes are silent or uncertain. There can 
be no controversy concerning this type of rule- 
making, and, with the support of the bar, there 
should be no difficulty in the enactment of the 
plan through legislation. Indeed, in many juris- 
dictions the procedure might be set up by the 
court of last resort under existing statutes. In 
some way a measure of this type should be put 
into operation in every state, regardless of 
whether it has a new stream-lined probate code 
or a set of antiquated statutes relating to ad- 
ministration. Furthermore, the organized pro- 
fession should be vigilant so that the plan does 
not become a dead letter through inactivity of 
the rule-making body. 


54. See Kan. Prob. Code (1939). sec. 278. 
55. Gen. Laws (1932) c. 215, sec. 30. 
6. Idem., sec. 30A. 
57. Mass. Acts and Resolves (1938) c. 356, 
item 63. 
58. See 21 Mass. L. O. 13 (April 1936). 
59. C. I, sec. 53. 


ua 





In every law school there should be emphasis laid on the duty 
which every lawyer owes to the state and to his profession to ac- 
tively assist in all movements looking toward improvement in our 
procedure, our court systems and our methods of administration 
of the law.—John B. Winslow, C. J. 
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Opposition to Administrative Law Bill 
By O. R. McGutre* 


Pursuant to the approval, with amendments, 
of the draft of bill submitted by the special 
committee on administrative law to the board 
of governors and to the 
house of delegates of 
the American Bar As- 
sociation at their Janu- 
ary, 1939, meeting, the 
draft was delivered to 
Senator M. M. Logan 
who introduced it in 
the Senate as S-915. A 
similar copy was deliv- 
ered to Chairman Sum- 
ners and by him to 
Congressman Francis 
E. Walter. The latter 
wanted the definitions 
placed in the first section of the bill, rather than 
in the body thereof as the draft was approved 
at Chicago and as it was introduced by Senator 
Logan. The necessary editorial change was made 
and Congressman Walter introduced the bill 
as H. R. 6324. 

The senate judiciary subcommittee having 
S-915 before it, composed of Senators Logan, 
Chairman, Austin, Burke, King and Norris had 
held hearings in 1938 on an administrative law 
bill and was fully advised as to the issues in- 
volved. This subcommittee concluded that fur- 
ther hearings were a waste of time and after 
substituting the bill as introduced by Congress- 
man Walter, S-915 was unanimously reported 
from the senate judiciary committee on May 
17, 1939. This bill passed the senate but a 
motion to reconsider was made the next day 
by Senator Sherman Minton and the bill was 
restored to the calendar under an agreement 
that it would be taken up for consideration dur- 
ing the early days of the next session. 

The house judiciary subcommittee heard both 
President Hogan and the writer. It thereafter 
concluded to hold another hearing and there 
appeared a number of representatives of both 
administrative agencies and of the National Law- 


Col. McGuire 


*Chairman, Special Committee on Administra- 
tive Law, American Bar Association. 





yers Guild in opposition to the bill. This testi- 
mony has been sent to the printer by the senate 
judiciary committee but at the conclusion there- 
of, the subcommittee voted unanimously to rec- 
ommend to the full committee a favorable report 
of the bill. This was approved by the full com- 
mittee and under date of July 13, 1939, the 
house judiciary committee report was filed rec- 
ommending the passage of H. R. 6324, with cer- 
tain minor amendments. 

The bills, practically identical, are thus on 
the calendars of the two houses of the congress 
with unanimous reports from their respective 
judiciary committees and since the second ses- 
sion of the congress was exclusively devoted to 
the neutrality legislation, the bills will be up for 
action early in January. 

The Logan-Walter bills have been approved 
to date by the National Association of Women 
Lawyers; National Association of Manufactur- 
ers; American Federation of Labor; National 
Publishers Association; National Council of Mail 
Users; National Electrical Contractors Associa- 
tion; National Ornamental Metal Manufacturers 
Association; and the National Association of 
Master Plumbers of America. 

These bills likewise have been approved by 
the following State Bar Associations: California, 
Colorado, Idaho, Illinois (in principle), Iowa, 
Kansas, Missouri, Nebraska, North Carolina, 
Ohio, Oregon, Pennsylvania, Texas, Vermont, 
Virginia, Washington, and West Virginia. 

The City Bar Associations of Boston, Chicago 
(in principle), Cleveland, Dallas, New Orleans, 
Philadelphia, Phoenix, Saint Louis, and Erie 
County, or Buffalo, New York, have approved 
the bills. 

Apparently it is the theory of the Federal Bar 
Association and of the National Lawyers Guild 
—two organizations having a number of members 
in common—and the first being composed ex- 
clusively of attorneys in the federal service, that 
it is not for the governed and the regulated to 
determine how they shall be governed and regu- 
lated; on the contrary, that this is the func- 
tion of the governors and the regulators. This 
theory is in keeping with the administrative ab- 
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solutionist of the totalitarian states of the pres- 
ent and of antiquity. Such a theory is so old 
that it was known in the 27th century B.C., and 
it prevailed throughout the known world until 
after Magna Carta and the Petition of Right. 
Happily, under our form of government the 
people continue to rule through their elected 
representatives but the people are not always 
articulate and these bills can not be passed in 
the face of the active minority opposition which 
I have mentioned unless the voting lawyers, busi- 
ness men, and labor leaders in the forty-eight 
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states of the Union make it very clear to their 
senators and congressmen that the bills must 
become law. The job of doing that is one for 
the people and press of the respective states. 

Homer Cummings, formerly attorney general 
of the United States—to whose department these 
bills were submitted before they were presented 
at Chicago in January, 1939—has rightly stated 
that bills do not get themselves enacted into 
law. Bills are enacted because there is an in- 
sistant and militant demand from the people that 
they be enacted. 


The Need for a Traffic Court Study 


By ARTHUR T. VANDERBILT* 


“Undisciplined, unsupervised, the justice of the peace is a sore problem” 


Years of activity, the application of science and 
engineering, the utilization of every known edu- 
cational means, and a sustained “determined and 
intelligent attack” have worked wonders in the 
field of traffic safety. Our host, the National 
Safety Council, together with those individuals 
who have labored unceasingly to this end, deserve 
our nation’s thanks. They have done, and are 
continuing to do, a great work. 

But even with all this effort, as this group 
was the first to appreciate, certain aspects of the 
traffic problem were not falling in line with the 
spirit of the new era. Sound engineering prin- 
ciples, scientific traffic policing and uniform laws 
were ineffective in the face of a public who knew 
it could disobey with impunity. Almost unani- 
mously traffic surveys have concluded with a 
statement to this effect:—“The operation of any 
system of traffic control and the success of the 





*An address read at a meeting of the National 
Safety Congress, Atlantic City, N. J., Oct. 17, 
1939. The author is Chairman of the National 
Committee on Traffic Law Enforcement. 

The investigation of traffic law enforcement is 
in charge of rge Warren, special counsel, whose 
address is Broad Street Bank Bldg., Trenton, N. J. 
Readers who have information pertinent to this 
survey are requested to inform Mr. Warren. 


traffic police in its administration depends on . 
the support and cooperation of the traffic court.” 
Such is the language of the San Francisco 
survey.} 

Realizing the limitation on their efforts unless 
this aspect of the safety problem was mastered, 
a national conference on traffic law enforcement 
was called at Northwestern University Law 
School in Chicago. There a group of judges, 
prosecutors, law school professors, motor vehicle 
administrators, traffic engineers, safety men and 
police executives from all over the United States 
found themselves in full accord as to the neces- 
sities of the situation. To the representatives of 
bench and bar there were the added incentives 
of promoting respect for the law, justice for the 
poor man, and a much needed reform in our 
minor courts. As a result there came into being 
the National Committee on Traffic Law Enforce- 
ment. This committee, financed by the Auto- 
motive Safety Foundation, is sponsored jointly 
by the National Conference of Judicial Councils, 
which is supervising a study of traffic courts, and 
the International Association of Chiefs of Police, 





4McClintock—The 
Traffic Survey, 1937. 


San Francisco City-wide 
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under the auspices of which a study of police 
traffic law enforcement is in progress. This court 
study has been proceeding for several months on 
a comprehensive nationwide basis. 

All I can hope to do here is to suggest the 
problems that face us. 

Let us start with the traffic court judges them- 
selves. There the ramifications are, first, as to 
personnel: How do the traffic courts get their 
judges? Are they elected, and if so, what effect 
has this method of selection on their actions on 
the bench? If appointed, are they appointed by 
local authorites or by state or county officials? 
What is the effect of each of these methods? 
Next, as to qualifications: What type of man 
holds forth on the traffic bench? Is he one who 
commands the respect of the community or does 
even a stranger in his court keep tongue in cheek? 
Does he have an interest in and knowledge of 
traffic laws and traffic law enforcement, or does 
he use his position to strengthen other inter- 
ests? Thirdly, as to compensation: What is his 
remuneration? Is it adequate to interest capable 
men, or must the judge hold another job to round 
out his livelihood? If so, is the other position 
inconsistent with judicial obligations? Finally, 
as to tenure: How long is the judge’s term? Is 
it. definite or at the pleasure of the appointive 
body? If definite, is it long enough to make him 
feel secure or must he continuously contemplate 
the time when he will be on the other side of 
the bar? If not for a term certain, what is the 
effect on his decisions? 

If these problems sound somewhat abstract, let 
us look at concrete situations such as have been 
set forth in an interesting pamphlet entitled, “A 
Plea for a Scientific Approach to the Traffic 
Problem,” by Mr. N. L. Burnette,? under the 
heading of “typical” traffic cases. 

Number One: At high noon, on a paved 
suburban road, with weather conditions excel- 
lent, and no other traffic in sight, two cars col- 
lided head on. Constable A, who investigated, 
charged Mr. B. with failure to turn out from 
the center of the road when attempting to pass 
an approaching car. No interest at all is shown 
in what caused Mr. B. to act as he did. The 
fine having been paid—we may be quite sure it 
was less than the penalty exacted for the theft 
of a necktie from a department store—and the 
property damage having been settled by the in- 
surance company, Mr. B. will be turned loose to 





*A monograph. 
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repeat his attempts at passing unharmed through 
the center of an obstruction, a feat of which 
there is no record of successful accomplishment 
since the Children of Israel crossed the Red Sea. 

Number Two: A car proceeding slowly in a 
southerly direction across an intersection where 
there is an unobstructed view from all four cor- 
ners, is struck when squarely in the center of the 
road by a car going west. The interesting thing 
about this accident is that car No. 2 had actually 
stopped in the proper position at its own corner 
so that its driver’s action is doubly inexplicable. 
Why did he suddenly stop and why did he steer 
off at an angle of at least forty-five degrees? A 
passenger in car No. 1 was confined to the hos- 
pital for six weeks. The driver of car No. 2 
was fined $10 and $2 costs. The author goes on 
to say that when the apparently responsible citi- 
zen attacks an inoffensive stranger and inflicts 
bodily harm, the law makes provision for argu- 
ment concerning the prisoner’s sense of responsi- 
bility. Yet our homicide rate is only about one- 
eighth our death toll for automobile accidents. 
Our author concludes on a pessimistic note that 
there is little hope of reduction in the latter figure 
so long as we are indifferent to “reasons why” in 
our traffic courts. 

This attitude on the part of our traffic courts is 
one of the more serious problems of the study. 
It appears to make no difference to the average 
judge in a traffic court whether the violator was 
speeding at noon or at midnight; whether the 
scene of the speed was a school or an outskirt. 
How seriously judges in one of our states regard 
traffic violations may be judged by the scale 
of fines, which runs: 


Passing on curve (average)......... $ 4.52 
Possession of short fish................. 10.78 
Inadequate brakes (average)... ........ 5.32 
Illegal possession of a fur animal........ 18.15 
ee ee TDS oc ceescsevinces 15.70 
PE ha adawe din, reeadewaee 44.44 
Improper driving (average)............. 5.84 
Catching more fish than allowed......... 16.71 


One of the most glaring problems which con- 
fronts the study is the “fix.” How much evil 
is summed up in that one short syllable! In- 
fluence, discrimination and prejudice—three ele- 
ments of dishonesty and corruptness are all cov- 
ered by it. No one can blame A., who must 
pay a fine for a traffic violation, for feeling 
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aggrieved when he knows his neighbor would 
not even have to appear in court under the same 
circumstances. How can anyone fail to sympa- 
thize with the violator who must reach down 
in his pocket to pay a $25 fine for speeding after 
having heard the defendant in the case imme- 
diately preceding his, up for his second offense 
of drunken driving, receive a suspended sentence ? 
No more pernicious blow to public morale or 
safety can be imagined, yet we all recognize this 
as a daily occurrence in many traffic courts. 

The “fix” has a distressing habit of appear- 
ing legitimate for you and me, and, oddly, the 
higher the violator’s station in the community, 
the more probable that such an attempt will 
be made. If only Mr. Respectable Citizen would 
ponder the effects! I have in mind the story 
told by the head of one of our best state high- 
way patrols. It seems he had only been in office 
for a short time when his secretary announced 
a close personal friend. After the usual greet- 
ings, the friend commenced, “I say, Jim, one 
of your boys tagged me for speeding. The dashed 
chap was doing his duty all right, but they are 
a damned nuisance. Be a good fellow and take 
care of it for me, won’t you?” Whereupon the 
patrol head said heartily. “Sure, I will, Bill; 
sorry you were bothered,” and pressed the but- 
ton summoning his secretary. When she en- 
tered, he said, “Miss M., Mr. Blank here is a 
friend ‘of mine and it seems we tagged him for 
speeding. Will you take this ticket outside and 
pay it?” and extracting a bill from his wallet he 
handed it to the secretary. This man, who ad- 
mits using the method several times, is never 
bothered any more, and he has yet to foot the 
fine for the first time! In each instance, the 
friend, reddening like the rising sun, sprang up 
and seized his ticket, exclaiming, “You can’t pay 
my tag!” 

Of great interest to the committee in making 
this study are the court-room facilities furnished 
the traffic judge. Does the defendant enter a 
clean court-room generally commanding his re- 
spect, with an American flag neatly decorating 
one corner? Is the court-room arranged so that 
he can hear the testimony of the witnesses against 
him? Does he leave with the impression of a 
court run for the purpose of dispensing justice 
swiftly and efficiently? Or does he enter a 
dirty, dim room with insufficient seats where the 
traffic violator is herded with tramps, vagrants 
and thieves “fresh” from spending a night in 
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jail and for many of whom a bath would be 
an unwonted luxury? Must he strain to hear 
above the concurring roar of clerk and bailiff, 
the mutter of staff and spectators, and the rum- 
ble of the trolley cars outside? Can he center 
his attention on the judge, or is he forced to 
follow the parade which intermittently marches 
up to the judge to whisper something, or to 
notice the people interrupting the clerk or clat- 
tering across the court-room? Is he impressed 
with the dignity of a court, or must he hear 
clerks calling their friends, or see interested 
henchmen draped over the bench diverting the 
attention of the judge from the case at barr 

While these are some of the more obvious sit- 
uations the study is surveying, there are other 
problems just as important. Consider the in- 
ternal workings of the court, the staff, the sys- 
tem, the procedure. There should be a record 
kept—clear, simple, and truthful. The disposi- 
tion of the cases on the record should disclose 
what the court really did; not, for example, 
“J. J—sentence suspended,” or “A. B.—fine re- 
mitted.” No sound reason can possibly be 
offered for a judge’s official record of conviction 
being 32%, when he actually fined and punished 
over 80% of the violators appearing before him, 
as is the case in at least one large city court. In 
that city, in many accident cases drivers were 
frequently each charged with several offenses; 
as, for example, with speeding, failing to yield 
the right of way, driving over the center of the 
street, and reckless driving. Yet when the judge 
found one of the drivers at fault and fined him 
$150 for reckless driving, an offense which 
probably includes the other charges, his record 
for that particular case read: one conviction, 
seven acquittals. Nor is there any excuse for 
a court failing to report to the public at least 
once a year, or furnishing a report which reads: 
so many cases handled, so many fines levied, so 
many fines collected. Of great interest to the 
public and the other law enforcement agencies 
alike are the number of acquittals, suspended 
sentences, probations and remittals; the types of 
offenses and their penalties, as well as the num- 
ber of defendants not appearing and the num- 
ber of warrants served. Only by plain and frank 
records can the court be checked against pos- 
sible lapses, and merit continuous public ap- 
proval. 

The problem of the court docket is also being 
surveyed. Do the judge and the prosecutor know 
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what is coming up? Is there a special traffic 
calendar? Are pleas of guilty disposed of with- 
out too much inconvenience? Does a public 
spirited citizen who wishes to be heard have to 
spend three hours in court watching petty thieves, 
hobos, drunks, and fighting spouses arraigned in 
order to submit his thirty seconds of explanation? 
And does the violator have to appear at 8:45 
A.M. when court opens at 9:30, and are there 
so many cases before his that, if he is fortunate, 
he will be heard in the afternoon, otherwise he 
will have to return the next day? 

I have left to the last one of the most diffi- 
cult problems of the traffic court study—the jus- 
tice of the peace. This ancient institution, cre- 
ated to take care of occasional local disputes not 
weighty enough for the court in the county seat 
two days’ ride away by carriage, has become, 
with the development of motor cars, the trial 
court of the nation—this in spite of the fact 
these same motor cars usually bring the nearest 
county court closer than an hour’s ride. Worse 
than that, in the hands of unscrupulous men who 
make preying on motorists a lucrative occupa- 
tion, it has become a scourge. Undisciplined, 
unsupervised, the justice of the peace is a sore 
problem. The situation is complicated by an 
absolute lack of prescribed qualifications for the 
office, except residence, and an absence of public 
interest in the position that allows anyone who 
enters his name upon the ballot to be elected 
and compensated on the basis of fines collected. 
Instances have come to our attention where peo- 
ple entered a friend as a prank and he was 
elected without even being aware of his candi- 
dacy; others may be noted in which certain ani- 
mals with human names were accorded the 
honor. Many of the states have no official list 
of justices, leading one to wonder how thev 
can possibly check on remittance of fines from 
these officers. In one locality the new head of 
the board of education discovered that a share 
of such fines was supposed to go to the school 
funds; by the simple expedient of hiring a trav- 
eling auditor he soon swelled the fund by thou- 
sands of dollars. 

Some few states put the justices of the peace 
on a salary basis; in others they have been totally 
divested of their traffic jurisdiction; but in many 
parts of the country a defendant may still have 
his case heard while the local justice of the 
peace is milking his cow. Cases are not infre- 
quent where a state trooper admits the justice 
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of the peace invariably requires his advice in 
deciding cases. These far from isolated or exag- 
gerated: instances are minor in importance com- 
pared with tales of the constabulary—justice of 
the peace “cooperation” that at one time forced 
even buses to change their routes and truckers 
to pay homage. Aside from the racketeering 
angle, with which many are all too familiar, there 
is the more legitimate problem of unqualified 
men acting as traffic court judges. Not uncom- 
mon are comparative illiterates who have never 
driven a car and who consider them “pesky nui- 
sances,” who are not at home when wanted, who 
have no court and try cases in barns, leaning 
over fences, or while walking along the street. 
There are others who travel in trailers in the 
wake of constables and who are too alert for the 
public good. They fail to heed state laws mak- 
ing it mandatory for them to report convictions ; 
or to punish adequately so long as costs are paid; 
or to account for moneys handled. They still 
resent interference in their public affairs. These 
officials overwhelm the decent, solid justices of 
the peace who attempt to do their duty as they 
see it. 

On the other hand, a justice of the peace can 
scarcely ever make a legitimate living from his 
position. Even where salaries are paid, they 
are much less than is needed for subsistence. 
What incentive, then, is offered for performing 
their duties well; what inducement is there to 
a man capable of earning a living elsewhere to 
become a justice of the peace? 

These are some of the problems our study is 
considering. They are serious questions from 
the standpoint of public safety. They are even 
more serious from the standpoint of citizenship 
and respect for law. To the rank and file of 
our citizens the traffic court represents justice. 
It is the only court with which many of them 
have actual contact. This is especially true of 
our young people. Many who are called to the 
traffic court necessarily judge our entire judicial 
system from their own experiences there. Their 
respect for law is in many instances either made 
or marred by what they hear and see in these 
courts. If the initial impressions they form of 
the administration of justice in America are un- 
favorable, it is not their fault. The effect never- 
theless, on public morale and respect for law, if 
not remedied, will be unfortunate. 

The issue is one of grave concern to the legal 
profession. The fact that a few of our state 
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bar associations have realized their responsibility 
is encouraging. Through their efforts, the prob- 
lem of supplanting an inefficient, corrupt, archaic 
system of magistrates is in process of solution. 
In Virginia, for example, in recent years there 
has been a virtual wiping out of petty criminal 
courts. The numerous small cases are dealt with 
by specially chosen assistants to the circuit court 
judges, who themselves carry the responsibility. 
In Indiana this year the legislature made it pos- 
sible to provide in every county specially ap- 


pointed magistrates chosen for their ability and 
answerable to the circuit judges, who will have 
exclusive jurisdiction of traffic cases. If atten- 
tion is not given to this primary step in admin- 
istering justice and enforcing law, the fault will 
clearly lie with the legal profession.* 





*Editor’s Note: See Virginia Solves Problem of 
Minor Jurisdiction, Jour. AJS, 18: 124; also re- 
port on new magistrates law in Indiana by Prof. 
James J. Robinson, 23:82, and report on new _sys- 
tem of minor courts in Maryland, and North Caro- 
lina, 23:85 (August, 1939). 


The Business of United States District Courts* 


MERRILL E. Orts* 


“Packing a district court with unneeded judges is not only an economic 
waste. It is degrading and humiliating to every serving judge in the district 
affected. Responsible statesmen will welcome a measuring stick, if one can 
be devised, by the application of which to the work to be done in any district 
it can be determined whether a new judge is needed.” 


The purpose of this study is to discover 
whether the business of the United States dis- 
trict courts is affected by extra-tribunal forces, 
legal or economic; whether it bears any relation 
to population, to con- 
gestion of population; 
to aggregation of 
wealth; whether it is 
possible to devise a 
measuring-stick by 
which the judicial man- 
power required in any 
given district may be 
determined. The study 
is based on statistics 
appearing in the attor- 
ney general’s reports 
during a ten year pe- 
riod (1929-1938).! The 
facts set out in the re- 
ports were furnished the attorneys-general by 
the clerks of the several district courts. 

The business of the district courts is criminal 
and civil. The civil business may be divided 


Judge Otis 


*The opportunity to publish this timely article 
concerning the danger of creating too many dis- 
trict judgeships is due to the courtesy of the Au- 
thor and the University of Kansas City Law Re- 
view, in which it appeared in June, 1939 (Vol. 
VII, No. 4). 





into two great classes: (1) that to which the 
United States is a party, either plaintiff or de- 
fendant; and (2) that between private litigants. 
There is indeed a third class of business (cases 
in bankruptcy), but cases in that class come to 
the judges only on petitions to review orders of 
referees in bankruptcy. The orders reviewed are 
relatively few, require little time, are not sep- 
arately enumerated in the reports of the attor- 
ney general, and, except for a single reference, 
are disregarded in this study. 

We begin the study by setting out in tables 
the numbers of cases filed in all of the district 
courts of the United States in each class of cases 
in each of the ten years considered. We have— 


TABLE I 
Criminal Cases 
SE eye eee kee ean ere 86,348 
a a re ee 87,305 
ase pee a Ee Lt 83,747 
ERE Ratt See eee eRe 92,174 
SE cdi sient snameceweaebenennests 82,675 
Eg tha aid a hess de we ee 34,152 


tA.B., A.M., LL.B., LL.D.; United States Dis- 
trict Judge, Western District of Missouri; Mem- 
ber of Council, Section of Judicial Administration, 
American Bar Association. 

1. The period begins July 1, 1928, and ends 
June 30, 1938. 


—— 








—— 


AMERICAN JUDICATURE SOCIETY 149 


(Criminal Cases, continued) 


Pe in Pe eee tree aN 35,365 
ORME aR Py ate ieee 35,920 
RR A Be ARO I ccs 35,475 
ARES ane ee arena eres ee Pe dees 34,202 
Tasre II 
Civil Cases (United States a Party) 
SE ee ee ee 24,307 
Ne RRL IRR einai ht 24,934 
DIES in a scandy a. doe ae tie ee 25,332 
SEER ms arr erry as 34,189 
PE ctu vueky wes vee en eesn ede eee 25,797 
| EERE SE REST RENE aR ie steaieeipemar rere 9,487 
ED acai nef atria aicacd ing se lean aha te we 11,679 
a ta Re eee 13,051 
RRO eae eer er mir perp 10,202 
ee ee er eer rere 11,526 
Tasze III 
Civil Cases (Private) 
, Ory eee ener er mre eae 20,980 
DE “sped ke decane eee me 23,371 
DEE. sénkwnstéinbicueseresasakaeaeeoud 24,000 
PE Gibbsvinwsrendaneeanewiewanasen 26,326 
ME sipevisGesiatacanen baa w ae Reus 26,656 
PE scuwwaied eeeresdtcndubawenaeene 26,372 
ae ee oe ere peer 23,302 
EE Se etarieters Peo eee 26,334 
DT. 266udedadann deed ba nneusedietvons 22,697 
PU. 6:0b000006608686 0066060008 64068 22,065 


A clearer comprehension of the statistics pre- 
sented by the tables will be had if they are graph- 
ically exhibited on a chart. 


Cuart I 
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Effect of Twenty-first Amendment 


From this chart appear three striking facts: 
1. The criminal business of the courts in the 
second half of the ten year period was conspicu- 
ously less than the criminal business in the first 


half of that period. The average number of 
cases per year in the first half of the period was 
86,447, in the second half, 35,023. The drop was 
precipitous. 2. The civil business to which the 
United States was a party in the second half of 
the period was much less than in the first half. 
The average number of cases per year in the 
first half of the period was 26,892, in the second 
half, 11,190. Again the drop was precipitous. 
3. The line on the chart representing civil busi- 
ness involving only private litigants runs almost 
level through the ten year period. The average 
during the first half of the period was 24,266, 
during the second half, 24,155. The line rises or 
falls only slightly from year to year. 

The explanation of the decided drop after 1933 
in the criminal and United States civil business 
is simple. It was the direct result of the twenty- 
first amendment to the constitution and the re- 
peal of the national prohibition act. Of the 
82,675 criminal cases commenced in 1933, 57,553 
were brought under that act. Of the 25,797 civil 
cases to which the United States was a party 


commenced in 1933, 11,478 were brought under 
that act. 


Lessening Business in United States Courts 


While the total number of cases of all kinds 
commenced in the United States courts during 
the first half of the period was 708,041 and dur- 
ing the second half 351,830, a decrease of 50%, 
considering numbers only, a conclusion that the 
business of the federal trial courts had decreased 
by one-half since 1933 would be quite erroneous. 
The time required of the judge for the disposi- 
tion of the average case between private litigants 
is at least ten times as great as the time re- 
quired for the disposition of the average crim- 
inal case or civil case to which the United States 
is a party.2 Reducing criminal cases and civil 
cases to which the United States is a party, in 
both the first and second halves of the ten year 
period, to terms of cases between private liti- 
gants, we have commenced in the first half of 
the period 178,002 cases, commenced in the sec- 
ond half 143,876 cases. The business of the 





2. The statement is based on the personal ob- 
servation and experience of the writer as a United 
States district judge during 14 years and the 
opinions of other judges given by them to the 
writer. Nine of ten criminal cases are disposed 
of by pleas of guilty or dismissal. Usually several 
criminal cases can be tried in one court day. Nine 
or ten civil cases to which the United States is a 
party are not contested cases, 
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courts in the second half roughly may be said 
to be 81% of the business in the first half. 
The real work of the average district judge is 
caused by private litigation. While it appears 
from Chart I that changes in statute law may 
affect public litigation greatly, the line repre- 
senting private litigation does not rise or fall 
greatly from any cause. It does rise somewhat, 
gradually, from 1929 to 1932, continues on almost 
an exact level to 1934, gradually falling then, 
save for a rise in one year, to the end of the 
ten year period. Undoubtedly the gradual rise 
referred to is attributable to the economic de- 
pression. It is reasonable to assume that men’s 
growing financial needs on the one hand and 
their growing inability to pay money on the 
other affect their resort to litigation. But the 
effect upon litigation, while noticeable, is slight. 


Population and Litigation 

The relation between the population of a dis- 
trict and the private litigation likely to be com- 
menced in that district is demonstrable. For 
the purpose of that demonstration the eighty-four 
districts are arranged here in nine groups. In 
group | are the 10 districts having, by the census 
of 1930, the smallest population. In group 2 
the 10 districts next larger in population. There 
are 4 districts only in group 9. The population 
and the average number of cases between private 
litigants filed in each group of districts in each 
year of the 10 year period is set out. We have— 


TABLE IV 

Group 1 

8 ee 534.7 
Group 2 

NI oe ek cn cies 857.3 
Group 3 

RESTS NS a ee 863.3 
Group 4 

0 Err reas ..1713.8 
Group 5 

| eee ae aa 2116 
Group 6 

I ae anit 1740.1 
Group 7 

II i es oe. oa 2601.9 
Group 8 

SEY ina Warwedeus bas se 4466.1 
Group 9 

DE Sac cbse eeicanwed wale 4316.7 


It will be observed that, with one exception, 
each of these nine groups has a greater or lesser 
number of cases than another group, as its pop- 
ulation is greater or lesser. The exception is 
group 5, which has more than its proportionate 
share of cases. But that variance is due to a 
single district, the southern district of Florida, 
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which had an average of 710.1 cases per year. 
in the 10 year period, more than seven times 
the number of cases in any other district of 
like population. Here again the explanation is 
simple. The period was one of unprecedented 
business speculation in that district. Unprece- 
dented litigation resulted. This exceptional in- 
stance does not affect the truth of the principle 
that litigation, generally speaking, varies with 
population. To a lesser extent it is influenced 
also by congestion of population and the increase 
or decrease of business activity. 

The relation between the population of a dis- 
trict and the number of court cases between 
private litigants is apparent and the reason for 
it obvious. Cases are controversies. Contro- 
versies will increase in number as the number 
of those who might have controversies increases. 
But the mere number of persons living in a 
given district is not the only factor which de- 
termines the number of cases. Controversies in- 
crease as contacts increase. Contacts increase as 
congestion of population increases. Therefore 
we should expect to find that the number of 
cases in a district depends not only on its popu- 
lation but also on its city population. The west- 
ern district of Missouri, for example, with 538,- 
208 of its people in cities of more than 30,000 
inhabitants, has 2.5 times the population of the 
di-trict of North Dakota, with no city of 30,000, 
but it has, on an average, 4.8 times the number 
of private civil cases. The eastern district of 
Missouri, with 821,960 of its people in a single 
city, has 2.7 times the population of the dis- 
trict of South Dakota with no city of more than 
30,000, but it has an average of 6.7 the num- 
ber of private civil cases. Generally speaking, 
the factor of congestion of population has a 
relation to the volume of litigation in almost 
every district. So also does aggregate wealth, 
income, and business activity. The southern dis- 
trict of New York, for example, has a volume 
of private litigation far in excess of what the 
factors of population or congestion of population 
alone would suggest. 


The Eastern and Western Districts of 
Missouri 
It is not supposed, of course, that there are 
not still other factors than those mentioned 
which affect the volume of litigation in a fed- 
eral court. Some of these other factors are 
difficult of discernment, but certainly exist and 
preduce effects. Consider, for example, the two 
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districts in Missouri, the eastern and western 
districts. Here are two districts in the same 
state. The population of the eastern district is 
greater than the population of the western dis- 
trict (eastern district, 1,861,043; western dis- 
trict, 1,768,324). There is a greater congestion 
of population in the eastern district than in the 
western district. In the eastern district 821,960 
of its inhabitants live in cities of more than 
30,000. In the western district 538,208 of 
its inhabitants live in cities of more than 
30,000. The wealth and income of the eastern 
district undoubtedly exceed those of the western 
district. Each of the three factors affecting the 
volume of litigation which have been discussed 
here should tend to produce a greater volume 
of litigation in the eastern district of Missouri 
than in the western district. The fact is, how- 
ever, that the litigation in the western district 
exceeds, year after year, the litigation in the 
eastern district. The difference is graphically 
illustrated by the following chart: 


CHART II 





TN THE 
EASTERN AND WESTERN 
DISTRICTS OF MISSOURI 





Criminal - E. D. 
Criminal - W. D. 


the the 
two districts 
the work 


Civil - Private - Ww. D. 
Civil - Private - E. D.}._ 


Civil - U. 5S. + W. D. 


Civil - U. 5. + E. D. fi 





Perhaps the greater litigation which year after 
year comes into the United States court in the 
western district of Missouri, in comparison with 
the eastern district, is due to a difference in 
the character of the population of the two dis- 
tricts. There is a western, vigorous, breezy, per- 
haps contentious, spirit in the western district 
of Missouri and its people, which tends some- 
what to foster controversies. The eastern dis- 
trict is inhabited by a more settled, a steadier 
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class of citizenry, including an unusually large 
proportion of German ancestry, a peace loving, 
conservative people. 


A Measuring-Stick Suggested 


What an aid it would be to the attorney gen- 
eral, who is called on periodically to recommend 
for or against an increase in judges, to the fed- 
eral judicial conference and the judiciary com- 
mittees of the senate and house, which must 
make like recommendations, to the senate and 
house, which must make decisions on these rec- 
ommendations, if they could make their recom- 
mendations and decisions scientifically. Un- 
doubtedly they desire to act as intelligently as 
possible, in the light that is given them. They 
would spurn any effort of any politician to secure 
the creation of some new judgeship for the mere 
sake of patronage, although his efforts be but- 
tressed by some specious showing or even by an 
honest showing of a need obviously transient.* 
Packing a district court with unneeded judges is 
not only an economic waste. It is degrading 
and humiliating to every serving judge in the 
district affected. Responsible statesmen will wel- 
come a measuring-stick, if one can be devised, 
by the application of which to the work to be 
done in any district it can be determined whether 
a new judge is needed. 

Given a pile of wood growing steadily and at 
a uniform rate, and knowing, fairly accurately, 
how much wood one man can saw in a given 
period, it is not difficult to determine whether 
two or three men are needed to do the work or 
whether one is sufficient. If that were the prob- 
lem, a measuring-stick could be devised,—the 
annual wood-sawing capacity of an average man. 
Is there any way to create a measuring-stick for 
our very similar, if somewhat higher ranking, 
problem? There is a way. The measuring-stick 
devised will not be sufficiently accurate to meas- 
ure 32nds of an inch; it will be sufficiently ac- 
cure to measure miles. What has been done by 
a judge can be done again. And if some single 
judge, by reason of special capacity, can do more 


3. Regretfully it must be said that instances of 
such efforts have been numerous. Even the Con- 
ference of Senior Circuit Judges occasionally has 
been misled to suggest additional judgeships where 
there was no need. The Conference and Congress 
would do well to consult the district judges on 
the ground and the organized bar, not for recom- 
mendations but for facts. They might hope to get 
accurate information from such sources. 
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than the average judge, so that his record, con- 
sidered alone, is not a measure of great value, 
the average work of several judges will be a use- 
ful and valuable measure. 

Let us take then the ten districts having the 
largest volume of business in the ten year period 
portrayed on our charts, let us consider the work 
terminated in those districts in the peak year 
of 1933, let us then determine from what was 
done in those districts in that year what is within 
average judicial capacity. The ten districts are: 
(1) The southern district of New York, (2) The 
eastern district of New York, (3) The northern 
district of Illinois, (4) The southern district of 
Florida, (5) The district of New Jersey, (6) 
The northern district of Ohio, (7) The eastern 
district of Michigan (8) The southern district 
of California, (9) The northern district of Texas, 
and (10) The eastern district of Pennsylvania. 
Forty judges in 1933 terminated in these districts 
19,686 criminal cases, 11,089 civil cases to which 
the United States was a party, 8,893 cases be- 
tween private litigants. The average work ter- 
minated by each of the 40 judges in the ten dis- 
tricts in 1933 was 492 criminal cases, 227 civil 
cases to which the United States was a party, 
221 civil cases between private litigants. 

As a check upon this conclusion the compiler 
of this study, who himself is and has been for 
fourteen years a United States district judge, 
of average capacity and industry only, has ex- 
amined the work of his own district, the western 
district of Missouri, for the year 1933. It so 
happens that this district is the eleventh from 
the top in volume of business. It had two judges 
in 1933. One of them terminated slightly more 
than one-half of the cases terminated in that 
district in 1933. The total number terminated 
by both judges was: criminal, 1,148; civil, U. S., 
496; civil, private, 482. One judge could and 
easily did dispose of at least 574 criminal cases, 
248 U. S. civil cases and 241 private civil cases. 
That is a little more than the average number 
of cases in each class disposed of by each of 
the 40 judges in the 10 districts with the great- 
est volume of business. 

Let us now arbitrarily reduce the averages for 
the ten heaviest districts as follows: criminal, 
from 492 to 400; civil (United States a party), 
from 227 to 200; civil (private) from 221 to 
200. That arbitrary reduction certainly will take 
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care of every possible contingency, such as the 
temporary incapacity of judges and sporadic in- 
creases in work in certain districts. 

So here is the measuring-stick: 400-200-200. 

The reasons justifying this measuring-stick 
have been stated. If a measuring-stick more 
nearly accurate can be devised, it ought to be 
devised, and its justification set out. To refuse 
any measuring stick is to confess an unworthy 
purpose. Certainly those in authority will wish 
reason and intelligence as guides, rather than that 
their action shall be influenced by selfish de- 
sires for patronage, moving along ancient log- 
rolling ways.4 





4. The number of criminal, civil (United 
States) and civil (private) cases per judge filed in 
each of the districts in the United States in the 
fiscal year ending June 30, 1938 (to which the 
measuring-stick, 400-200-200, might be applied) 
was as follows: Ala. (N. D.), 308-137-58; Ala. 
(M. D.), 199-38-44; Ala. (S. D.) 271-61-29; 
Ariz., 727-62-90; Ark., (E. D.), 408-148-235; Ark., 
(W. D.), 173-79-90; Calif. (N. D.), 181-96-105 ; 
Calif. (S. D.), 108-41-71; Col., 176-136-86; Conn., 
77-148-33; Del., 88-34-77; Fla. (N. D.), 165- 
43-39; Fla. (S. D.), 213-67-155; Ga. (W. D.), 
496-339-80; Ga. (M. D.), 562-70-61; Ga. (S. D.), 
372-59-58; Ida., 98-72-40; Ill. (N. D.), 148-110- 
165; Ill. (E. D.), 85-34-36; Ill. (S. D.), 124- 
35-58; Ind. (N. D.), 128-81-151; Ind. (S. D.), 
125-93-137; Ia. (N. D.), 82-54-38; Ia. (S. D.), 
56-42-68; Kans., 228-84-160; Ky. (E. D.), 879- 
(?)-89(?)-124(?); Ky. (W. D.), 620(?)-247- 
(?)-136(?); La. (E. D.), 261-114-230; La. (W. 
D.), 299-94-65; Me. 241-52-52; Md. 131-75-125; 
Mass. 90-85-91; Mich. (E. D.), 144-40-231; Mich. 
(W. D.), 105-128-73; Minn., 90-40-100; Miss. (N. 
D.), 270-56-60; Miss. (S. D.), 552-874-196; Mo. 
(E. D.), 200-93-113; Mo. (W. D.), 218-30-128; 
Mont. 106-78-42; Nebr., 95-42-86; Nev. 195-17-28; 
N. H., 66-13-39; N. J., 110-97-127; N. Mex. 285- 
53-61; N. Y. (N. D.), 138-83-42; N. Y., (E. D.), 
56-37-97; N. Y. (S. D.), 99-70-199; N. Y. (W. 
D.), 178-68-85; N. C. (E. D.), 369-72-71; N. C. 
(M. D.), 494-87-55; N. C. (W. D.), 407-78-78; 
N. Dak., 150-97-96; O. (N. D.), 166-51-159; O. 
(S. D.), 150-49-56; Okla. (N. D.), 260-100-114; 
Okla. (E. D.), 413-42-72; Okla. (W. D.), 260- 
109-170; Oreg., 128-40-71; Pa. (E. D.), 76-60- 
170; Pa. (M. D.), 96-48-61; Pa. (W. D.), 110- 
61-114; R. 1. 81-68-37; S. C. (E. D.), 569(?)- 
76(?)-157(?); S. C. (W. D.), 204(?)-48( ?)-74- 
(?); Tenn. (E. D.), 480-96-97; Tenn. (M. D.), 
282-62-50; Tenn. (W. D.), 146-51-54; Tex. (N. 
D.), 165-42-127; Tex. (E. D.), 415-89-264; Tex. 
(S. D.), 1640-253-329; Tex. (W. D.), 647-32-69; 
Ut., 125-84-37; Vt., 145-41-118; Va. (E. D.), 232- 
66-65; Va. (W. D.), 193-30-20; Wash. (E. D.), 
227-54-32; Wash. (W. D.), 205-84-70; W. Va. 
(N. D.), 108-70-48; W. Va. (S. D.), 329-39-43; 
Wis. (E. D.), 95-67-127; Wis. (W. D.), 63-66- 
50; Wyo., 82-13-37. 
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Criminal Appeals in America—A Book Review* 


By JAmeEs J. RoBinsont 


The right of a human being to appeal to a 
higher court for the full and fair review of a 
criminal conviction depriving him of life, of 
liberty or of good name would seem to be a 
fundamental human right. Federal and state 
constitutions in the United States, however, do 
not guarantee such a right in their bills of rights. 
Legislatures, moreover, both in England and in 
the United States, have been indefensibly slow 
to provide for it. It was not until 1907 that 
parliament finally secured to defendants in Eng- 
lish courts an adequate right of appeal. It 
was not until 1933 that Congress, by giving to 
the supreme court of the United States the power 
to make rules governing criminal appeals, pro- 
vided for the securing eventually of an adequate 
right of appeal for defendants in the federal 
courts. Even at the present date in state courts 
the provision for appeals in criminal cases are 
generally very inadequate. As one result, there 
is frequently said to be a lack of equal justice 
as between rich and poor defendants with respect 
to criminal appeals. The work of the trial courts, 
moreover, is frequently said to be nullified by 
appeals which make for long delays and for 
other unjustifiable interferences with the due 
execution of the judgments of the trial courts. 
To examine the facts of the situation with re- 
gard to criminal appeals in the United States, 
and to consider the possibilities of improvement 
are the purposes of the book which is the subject 
of this review. 

The book is the first of the Judicial Adminis- 
tration Series sponsored by the National Confer- 
ence of Judicial Councils. The sponsoring or- 
ganization announces that it presents the series 
“in the cause of improving the American admin- 
istration of justice by bringing together what has 
been thought and written, what has been pro- 
posed and what enacted throughout the English- 


*Criminal Appeals in America, by Lester Bern- 
hardt Orfield, with an introduction by Roscoe 
Pound. 1939. Boston: Little, Brown and Company. 
$5.00. 

tDirector, Institute of Criminal Law, Indiana 


University. Bloomington, Indiana. Chrm. Sect. 
Criminal Law, A.B.A. 


speaking world, and by making concrete sug- 
gestions for future action.” 

This first book of the series seems to the 
reviewer to perform very effectively for the field 
of criminal appeals the services proposed by the 
National Conference of Judicial Councils for the 
whole field of the administration of justice. 

The chief service of the book is to describe 
clearly the provisions and the operation of the 
English criminal appeals act of 1907, and of 
the American supreme court rules for criminal 
appeals adopted in 1934. The English provisions 
are much more comprehensive than the American 
rules. The author believes that “virtually every 
significant principle of criminal appeal in Eng- 
land” should be adopted in both the federal and 
the state procedure in this country. Both the 
English provisions and the federal rules for crim- 
inal appeals are shown to be simple, flexible, and 
economical of time and expense. 

An outstanding service of the book is to show 
American lawyers and legislators the methods 
by which these English and American improve- 
ments in criminal appellate procedure were 
achieved. The record in each case is one of 
intelligence and of persistence. The English 
act of 1907 was enacted only after seventy-five 
years of agitation and education. During this 
period twenty-eight separate bills were intro- 
duced in parliament only to be defeated. Judges, 
lawyers and prosecutors took part in the pro- 
longed discussion, some for the movement and 
some against it. The American rule-making pro- 
visions were the result of more than thirty years 
of advocacy begun by Dean Pound and ad- 
vanced by Chief Justice Taft and many others. 
Here as elsewhere throughout the book there is 





1. Most of this announcement is quoted from 
the introduction to this book as written by Dean 
Roscoe Pound. The author of the book acknowl- 
edges “deep indebtedness” to Dean Pound. Fre- 
quent references and citations throughout the book 
refer to “what has been thought and written” by 
Dean Pound during the years of his now long- 
continued leadership in the improvement of crim- 
inal law administration. The author’s preface 
acknowledges also the aid of Arthur T. Vander- 
bilt, chairman of the executive committee of the 
National Conference of Judicial Councils. 
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a wealth of citations referring to both English 
and American statutes, decisions, books, addresses 
and articles. 

The recommendations of the author concern- 
ing certain details of criminal law administra- 
tion are such that they attract interest and con- 
sideration. (1) Petty appeals from justices of 
the peace, it is proposed, should be ended by 
abolishing justices of the peace and by replac- 
ing them with trained trial justices appointed 
by the judges of the trial courts of general juris- 
diction. (2) Appeal by the state from a ver- 
dict of acquittal is not favored by the author. 
If it is to be allowed, however, the author says 
that the state should make good to the accused 
the expenses resulting from the appeal; the 
appeal should lie only in the discretion of the 
appellate court; and the appeal should be taken 
promptly. He shows that double jeopardy is 
no basis for objection to such an appeal. His 
objection is that such appeals are undesirable 
as a matter of policy. It is possible that he 
does not give due weight to the potential useful- 
ness of a right of appeal by the state as a 
deterrent to those defense lawyers who capitalize 
on their immunity from reversal, and to those 
trial judges who, under the protection of that 
same immunity, rule too readily against the state. 
(3) Methods of selection of appellate judges and 
their work are discussed. The author makes sug- 
gestions about the oral argument. He suggests 
that the appellate judges should read the record 
and the lawyers’ briefs by way of preparation, 
and that the appellate judges hearing the argu- 
ment “should feel free to ask questions and to 
direct the argument.” Lawyers with experience 
in oral argument before appellate courts might 
feel that for some appellate judges the latter 
suggestion is really an unnecessary invitation and 
the first suggestion is futile! (4) Neglect of 
criminal law and criminal procedure by the 
law schools is condemned. Research in these 
subjects in law schools and research institutes 
is declared to be an imperative necessity. 

The reviewer believes that the title of the 
book is inaccurate in using the word “Amer- 
ica” instead of the words “the United States.” 
The reasons for the order in which the chap- 
ters are placed, and the principles of organiza- 
tion of the materials within some chapters are 
not readily understood. There is considerable 
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overlapping and repetition in the chapters. No 
omissions are observed, unless it would seem that 
the increasingly popular writ of error coram 
nobis might well have been considered. On the 
whole, the book is a compact, comprehensive and 
very useful guide in exploring heretofore un- 
charted labyrinths of the criminal appeal. 

To lawyers, to legislators and to leaders 
of bar associations and of judicial coun- 
cils the book is invaluable in showing what to 
do in improving criminal appeals and how to 
do it. For the distinctive public service of mak- 
ing this book available, Professor Orfield, Dean 
Pound and Mr. Vanderbilt are entitled to the ap- 
preciation of the members of the legal profes- 
sion who want to help criminal justice to be equal 
and efficient. 





Criminal Procedure Reform Proposals Ignored 


Under date of July, 1938, Chairman Frank W. 
Ruth, of the joint legislative commission to re- 
port on criminal law administration, submitted to 
the governor of Pennsylvania a report of 157 
pages in which a number of recommendations for 
legislation were presented. The succeeding legis- 
lature acted on only one recommendation, amend- 
ing the act of 1907 which permitted one accused 
of a felony, who wished to plead guilty, to waive 
grand jury indictment. It is now possible for 
one who intends to plead not guilty to waive 
indictment. 

One of the recommendations most emphatic- 
ally endorsed by the commission was for creation 
of a judicial council. Prior to the submission 
of the report the Pennsylvania supreme court 
rules committee had begun its important work, 
making unnecessary a judicial council so far as 
civil justice is concerned. The rules committee 
has powers concerning court administration gen- 
erally, as well as rules governing practice and 
procedure. Probably an ideal step in advance 
would be to have a legislative delegation of 
criminal rule-making to the supreme court, which 
could utilize in that field its present committee, 
or create an additional committee. The Ruth 
commission proposals should not be lost. It is 
not uncommon for such commissions to submit 
numerous excellent proposals which are at first 
ignored and later made the basis for significant 
legislation. 
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Washington’s Small Claims Court 
Remarkably Successful 

The first annual report of the small claims 
and conciliation branch of the District of Colum- 
bia municipal court demonstrates success beyond 
the expectations of the most sanguine of its pro- 
ponents. As the months went by the court in- 
creased its usefulness, and has proved beyond 
every doubt that such a court is needed in every 
large city. The success is attributable to sev- 
eral factors, chief of which are competent super- 
vision, and an act which affords wide scope for 
simple, inexpensive and efficient procedure. 

The court’s jurisdictional limit is fifty dollars. 
A measure of the branch court’s legal, social and 
economic value is afforded by the following brief 
facts: the increase in cases under fifty dollars 
in this first year was 54 percent, and these cases 
constituted 62 percent of all debt actions brought 
in the municipal court. While the average claim 
involved only $25.48 the total amount of claims 
was $531,832.03. Although the fees are low 
the total of fees amounted to $25,782.75, and 
was sufficient to make the branch court self- 
supporting. 

The court clerk interviewed 6,223 persons and 
prepared the original filings for 2,350 plaintiffs, 
but there were only 410 claimants who were un- 
able to deposit costs. For them advance fees 
were waived. Service was by registered mail 
as to 18,810 defendants, and 76 percent were 
served, while service by the marshal as to 4,135 
defendants succeeded in 52 percent of the cases. 

More astonishing figures are presented. There 
were only ten demands for jury trial and but 
three cases were so tried. Only one case in 11 
involved a continuance, and usually then for 
settlement. There were only 11 applications for 
writ of error; one was granted and was later 
dismissed. Stay of execution was granted to 
permit installment payment of judgment in 2,184 
cases and in only 18 percent of these cases was 
the order vacated for failure to pay judgments. 

Perhaps the least expected of all these results 
was the high percentage of actual trials; concilia- 
tion was effected without trial in only 261 cases 
and there were 1,810 contested trials, with only 
one judge. All other contested cases in the mu- 
nicipal court amounted to 1,235 (including 238 
jury trials). Nine cases were submitted volun- 
tarily for arbitration and 38 for conciliation. 
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Night sessions of the branch were held every 
Wednesday evening. 

There was a prolonged struggle to prevent en- 
actment of the bill in congress, and one argument 
was against permitting corporations to sue, on 
the theory that they could afford to pay the 
higher fees in one of the accustomed branches. 
This argument has been advanced in other juris- 
dictions. But, as Judge Cayton, the chief pro- 
ponent of this procedure, has said, the defendants 
of limited means who are sued for installment 
payments and other small items are far better 
served in a court in which costs are so light. 

Earlier comment on this court will be found 
in this JOURNAL, 21:188, 22:133, 23:10. In the 
recent August number there is a report concern- 
ing the rehabilitation of the people’s court in 
Baltimore, which is now provided with full-time, 
well paid judges and a procedure which will en- 
able these judges to render justice as promptly 
and inexpensively as the Washington court, and 
with a jurisdiction to $100. 





Pennsylvania Institute of Criminology 

The notable services performed in recent years 
by officers of the Federal Bureau of Investiga- 
tion show that formal instruction in criminology 
and penology is needed widely to provide experts 
for state and city police departments and refor- 
matories. The police and the prisons need 
trained men, and the country has a surplus of 
competent young men who seek education which 
will fit them for public work. The Criminology 
Society of Philadelphia now comes to the front 
with announcement of an institute which will 
train students in all branches. From October to 
May both afternoon and evening classes will be 
held and instruction will include both theory and 
practice and fit students for a new profession. 
Dr. W. Nisson Brenner, secretary of the Crimi- 
nology Society, will direct the institute, and be 
assisted by several experts, including Harry J. 
Myers II, founder of the footprint system of 
identification. 

Universities have greatly diversified their cur- 
ricula in recent years and we hear not only of 
classes in golf and swimming for girl students, 
but even, in Oklahoma, of classes in the use of 
cosmetics. It would seem to be timely for such 
universities to give their sociology departments 
opportunity for training students for practical 
professional service aside from teaching. 
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Contingent Fees in Ontario 


By Wit.itAM RENWICK RIDDELL* 


I have been asked to give some account of 
the system of lawyers’ fees in Ontario; I must 
premise by saying that I am acquainted with the 
system in Ontario only, but presume that the 
practice is not dis- 
similar in the other 
provinces. 

Differing from the 
system generally in 
vogue in the United 
States, but follow- 
ing that in England, 
the profession of law 
is divided into two 
distinct branches, 
the solicitor and the 
barrister. The bar- 
rister it is who 
pleads a case in 
court, which the solicitor is not permitted to do. 
The solicitor does office work, prepares the case 
for trial, gives advice, draws legal documents 
and so forth. Most members of the profession 
are both barrister and solicitor. I am acquainted 
with quite a number of solicitors who are not 
barristers, but have known only two barristers 
who were not solicitors. 

The oversight of the profession generally is 
given to the Law Society of Upper Canada, 
formed in 1787, when what is now Ontario was 
called Upper Canada. This Society is composed 
of all the barristers in the Province, who elect 
periodically a number of benchers—the direc- 
tors, so to speak—of the Society. The benchers 
periodically elect a presiding officer called, fol- 
lowing the practice in England, the treasurer. 

This Law Society prescribes the curriculum 
and examinations of all aspiring to the profession. 
It has an admirable law school in Toronto. Those 
aspiring to the profession are called upon to pass 
five years of study unless they are graduates in a 
British or Canadian University, in which case 
the term is cut to three years. 

The aspirants are subjected to examination; 
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barristers are called to the Bar and become mem- 
bers of the Law Society. This is done by the 
Society. The new barrister is presented to the 
court by a bencher and then may practice. The 
solicitor is examined by the Society, but is not 
“called.” He is presented to the court and ad- 
mitted. Both barrister and solicitor are subject 
to the supervision of the Society. In case or 
misconduct by a barrister, his name is stricken 
from the roll. In case of misconduct by a soli- 
citor, the Society reports him to the court and 
he is struck off the roll by the court. 

Coming now to the question of fees; until re- 
cently the solicitor was not permitted to make a 
bargain to share the profits of litigation. This 
was in accordance with the practice in England. 

Then, as now, the court makes a tariff of costs 
to which the solicitor is entitled, win or lose, and 
business is generally transacted on that basis. 
But, a few years ago, legislation was passed al- 
lowing the solicitor to make a bargain with his 
client, but it is expressly provided that, “Where 
an agreement is made in respect to business done 
or to be done in any court, except a division 
court (the division court is the lowest court 
and anyone can take a case in it) the amount 
payable under the agreement shall not be re- 
ceived by the solicitor until the agreement has 
been examined and allowed by a taxing officer of 
a Court.” R. S. O., 1937, cap. 2223, sec. 49. 

The barrister may charge any fee he sees fit, 
but the client has the right to have it determined 
by a taxing officer of the court. A contingent 
fee would be considered grossly unethical by a 
responsible barrister. 

Judges are selected from the roll of barristers, 
only. No solicitor is so much as considered. 





New Court Saves Lawyers’ Time 


The assignment system developed a number 
of years ago in the Cleveland court of common 
pleas, and later in the trial courts in Detroit and 
Boston has afforded a great saving of time for 
counsel, who are notified of the progress of cases 
on the daily call, and finally summoned fifteen 
minutes in advance of actual trial. An experi- 
ment along this line has been announced by the 
recently reorganized people’s court in Baltimore, 
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which was described in the recent August num- 
ber of the JOURNAL. 

The schedule for the day begins with concilia- 
tion at ten o'clock; at eleven rent cases are 
taken up; at one o’clock two courts will begin 
trial of contested cases in contract and tort; at 
3.15 a third court will open for cases in which 
counsel have preferred a later hour and filed a 
stipulation a day in advance. 

This sounds much like train dispatching. It 
should be understood that the cases involve small 
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amounts, and while the plan is intended espe- 
cially to save time for lawyers, it is likely also 
to expedite court work by avoiding continuances. 
The court has asked the practitioners for sug- 
gestions as the plan develops. The experiment 
is not inconsequential. A good share of all the 
courts busy with minor civil and criminal cases 
could greatly benefit from intelligent administra- 
tion. Too often lawyers are obliged to waste a 
good share of a day to take care of a small matter 
which does not reach trial. 


Pretrial Dealt With by Supreme Courts 


There has as yet been no statutory rule con- 
cerning pretrial hearings. Experience to this 
time has been under the inherent power of the 
trial judge to supervise the preparation of cases 
for call, or, as in the federal district courts, un- 
der delegated rule-making power. There are es- 
sential features of pretrial procedure, such as 
requiring the attendance of counsel and the de- 
termination of issues, which were certain to be 
the subject of review. After five years of experi- 
ence the supreme courts have had astonishingly 
few appeals involving pretrial rules. These 
cases, which are referred to below, have been 
confined to Michigan and Massachusetts, and 
opinions have dealt with pretrial in an under- 
standing way. 

Judge Moynihan of Detroit tells of an inter- 
esting case that raised these issues, Konstantine 
v. City of Detroit, 280 Mich. 310 (1937). In 
that case the original answer was filed some 
fourteen months before the case reached the pre- 
trial judge. At the pretrial hearing the defend- 
ant’s senior counsel was represented by his clerk 
who agreed that the pleadings were in order. 
When the case reached the trial judge defendant 
moved to amend his answer. The courts’ refusal 
was based on the report of the pretrial hearing. 
Judgment was for plaintiff and defendant ap- 
pealed. The Michigan supreme court affirmed 
the holding of the trial court saying: 


“Obviously the local practice followed in Wayne 


County whereby provision is made for pretrial 
hearings gives a fair and reasonable opportunity for 


counsel to check their pleadings in advance of trial. 
By so doing, the inconvenience, delay, and expense 
usually attendant upon amendment of pleadings 
after a case has been set for trial, with the parties, 
witnesses and possibly jurors in attendance, is 
avoided.” 

A series of Massachusetts cases have consid- 
ered the binding effect of the report of the pre- 
trial judge as well as the authority of the court 
to institute pretrial hearings. In Fanciullo v. 
B. G. & S. Theatre Corp., 8 N.E. (2nd) 174 
(Mass. 1937) the pretrial report read as follows: 
“The defendant concedes that if the usher in the 
course of preserving order in the theatre as- 
saulted the plaintiff, no question of agency is 
raised. The defendant denies the assault took 
place.” On appeal the defendant argued that this 
report had no binding effect. The supreme ju- 
dicial court affirmed the judgment for the plain- 
tiff and in its opinion reviewed the establishment 
of pretrial hearings in the Suffolk county superior 
court. The validity of the pretrial order, said 
the court, “Must rest on the jurisdiction of the 
judge presiding when it was entered. The pro- 
mulgation of the order was within the power of 
the judge having charge of the jury list. . . Action 
by all of the judges was not essential to its valid- 
ity. The superior court is a judicial tribunal of 
superior and general jurisdiction. Inherently 
it has wide power to do justice and to adopt pro- 
cedure to that end.” 

Although the court order instituting pretrial 
hearings did not make any mention of the use of 








158 


a pretrial report by the trial judge, the court 
said: 

“It is highly important that arrangements be- 
tween the presiding judge and counsel, as to sim- 
plification of issues for trial and avoidance of 
bringing to court unnecessary witnesses, be put 
in writing in authoritative form for the guidance 
of the judge presiding over the jury trial.” 

In a case decided only this year the supreme 
judicial court went even further in upholding 
the binding effect of the pretrial report. In 
Gurman v. Stowe-Woodward, Inc., 19 N. E. (2d) 
717 (Mass. 1939) the plaintiff sought to recover 
damages for breach of an alleged contract of em- 
ployment with the defendant corporation. On 
appeal defendant argued that the pretrial report 
did not eliminate the issue of corporate author- 
ity or ratification. The pretrial report had 
merely noted an “agreement” had been entered 
into “between the parties.” Did the pretrial 
report thus eliminate the issue of corporate au- 
thority? This the defendant admitted was a 
question to be decided on appeal. The judg- 
ment for plaintiff was affirmed, the supreme ju- 
dicial court saying: 

“The attorneys must be credited with having had 
in mind at the time of the pretrial call that the de- 
fendant in making a contract must, of necessity, act 
through agents or officers, that if a contract was 
made between the parties, one of which was the 
defendant, the authority of the latter’s agents or 
officers to make the contract was an essential fac- 
tor, and that the question of existence or lack of 
existence of the authority was foreclosed by a con- 
cession or admission that a contract was made ‘be- 
tween the parties.’” 

In Capano v. Melchionno, 7 N.E. (2d) 593 
(Mass. 1937) the court held that the parties would 
ordinarily be bound by the pretrial report, but in 
the instant case the uncertainty of what the re- 
port stated and the fact that the “trial judge 
may have modified the course of the trial so 
that the pretrial report had no bearing upon 
the issues” altered it to the point where its 
status would not be determined other than up- 
holding a refusal to make it a part of the record 
at the trial. 

R. Dunker, Inc. v. V. Barletta Co., 18 N. E. 
(2d) 377 (Mass. 1938) held that the pretrial 
report stated that the issue in the case was 
whether the damage claimed resulted from the 
defendant’s negligent performance of a contract. 
The trial court on the basis of the report had 
refused to instruct that it was not necessary to 
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prove that the defendant was negligent in order 
for the plaintiff to recover. The supreme judi- 
cial court upheld this ruling saying that the issue 
as defined by the pretrial report was controlling. 

In Silver v. Cushner, 16 N. E. (2d) 27 (Mass. 
1938) the defendant on appeal claimed that a 
a certain vital fact was not referred to or offered 
in evidence at the trial. The supreme judicial 
court held that the pretrial report showed this 
fact and that “it must be taken that the case 
was tried in accordance therewith and that the 
matters therein conceded or admitted were es- 
tablished as true.” Two cases decided in 1938 
both take for granted the issues settled at the 
pretrial hearing, Eckstein v. Scuff, 13 N. E. (2d) 
436 (Mass. 1938) and Finnegan v. Prudential 
Ins. Co., 14 N.E. (2d) 172 (Mass. 1938). 

Since one of the valuable features of pretrial 
is the determination of the essential issue or is- 
sues it is obvious that the trial judge should be 
bound by the finding made and entered on the 
pretrial memorandum. It is possible that on 
trial unforeseen facts or issues may be revealed 
which, as in Capano v. Melchionno (supra), 
oblige the trial judge to allow a departure from 
the original order, but such cases will be ex- 
ceedingly rare. 

The recommendation of the American Bar 
Association’s committee on this subject is that 
“a pretrial hearing need not involve a disclosure 
of the details of proof which counsel prefer not 
to disclose.” This is a sensible position, and needs 
to be known, because much of the fear expressed 
by practitioners derives from a misconception as 
to actual practice. The pretrial judge examines 
the pleadings in their final and unalterable form, 
and may be advised by counsel in determining 
the issues and in the manner of expressing the 
finding. There has appeared to be no need for 
a declaration of power to oblige counsel to dis- 
close “details of proof,” though this might be 
inferred in federal courts from the established 
power to refer cases to auditors or masters for 
tentative findings of facts. Ex parte Peterson, 
253 U. S. 300 (1920). 





Informality of Pretrial Yields Results 
Addressing the annual meeting of state judges 
September 30, 1939, Judge Thomas H. S. Curd, 
of Welch, West Virginia, presented a history of 
pretrial procedure and a full explanation of its 
use. A very interesting part of the address dealt 
with his own informal methods, adopted when he 
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became judge three years ago, and before he had 
heard about pretrial hearings. He observed the 
expense of keeping “a $100 a day jury sitting idle 
while attorneys argued over pleadings, camou- 
flaged for continuances, talked with their wit- 
nesses, and otherwise tried to prepare their cases 
in court when they should be trying them.” Judge 
Curd cured this habit by making a rule that 
pleadings should be settled before the first day 
of term, and continuances, unless witnesses be- 
came sick, should be moved three days before 
the day set for trial. 

The result was a reduction in jury cost per 
average case from $27 to $17. Court time was 
also saved by having instructions submitted to 
the court as early as possible. The early con- 
sideration of pleadings led to settlements and 
waiver of jury in several instances. Now the 
trial docket is so stabilized that it is possible to 
know two days in advance when a case will be 
reached for trial. “With pretrial procedure made 
effective to its full extent and applicable to facts 
as well as the law and pleadings, I am satisfied a 
much greater saving could be realized.” 

“The mere coming together of the judge with 
attorneys and parties seems to have a psycholog- 
ical effect conducive to a prompt determination 
of the matter in hand. In open court there is a 
tendency for counsel and the parties to camou- 
flage, stall for time, and to become antagonistic; 
in chambers, when not in the presence of the 
jury and the public, to be more sincere, serene 
and friendly, especially if they are required to 
be informal, to sit down and do their talking.’’ 





Four Years of Pretrial in Detroit Court 


The ninth annual report of the Michigan ju- 
dicial council contains an interesting summary 
of the results of pretrial hearings in the circuit 
court of Wayne county during the years 1935- 
1938, inclusive. The total number of cases that 
reached the stage of pretrial, being supposedly 
ready for listing on trial calls, was 22,436. That 
figure is a sufficient basis for statistical reckoning. 
The most significant fact is that the pretrial hear- 
ing became more successful in each of the four 
successive years. The percentage of cases that 
were finally disposed of through pretrial proce- 
dure was as follows: 1935, 40.6 percent; 1936, 
49.5 percent; 1937, 55.1 percent, and 1938, 60.5 
percent. 

There is no means for ascertaining the nature 
of the settlements or voluntary non-suits. In 
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some instances the plaintiff may have lost faith 
in his claim but there is a fair presumption that 
in most cases withdrawal followed a mutual set- 
tlement. A member of this bench, Judge Joseph 
A. Moynihan, addressing the convention of the 
Commercial Law League, said that opportunity 
for settlements was greatly promoted by bringing 
opposing counsel together at the pretrial hearing 
and suggesting a private discussion between them, 
of terms of settlement. This suggestion by the 
court enables opposing counsel to discuss settle- 
ments without either side having indicated a 
weakness. The presiding judge refrains from 
suggesting terms. Frequently the settlement talk 
results in a continuance with a subsequent entry 
of judgment. 

In the year 1938 sixty percent of the cases 
ready to go on a trial call were amicably settled. 
If there had been no pretrial hearing there would 
have been nevertheless some last hour with- 
drawals and settlements. In most such instances 
the trial branch would have lost some of its 
working time, and in some instances the collapse 
of a case on call might have involved loss of half 
a day, or a full day, and put other litigants into 
an annoying situation. 

But the full advantage to the court is not 
expressed in saying that more than half of its 
case load was taken care of satisfactorily with- 
out consuming an hour of a trial court’s time; 
the stipulations entered into, the perfection of 
pleadings, the agreement as to issues, all con- 
tributed to a saving of time for the trial judge, 
the jury, witnesses, counsel and parties. 

No exact comparison can be made between the 
percentage of cases actually tried in Wayne 
county and in forty other circuits. The percent- 
age of cases that went to actual trial was nearly 
twice as large in the other circuits as in Wayne 
county. It is not necessary to base any argu- 
ment for pretrial on figures not readily com- 
parable. It is perfectly obvious that pretrial pro- 
cedure properly conducted and adhered to saves 
time for all who are concerned. This is an 
essential gain, a gain which inures to the benefit 
of the entire public as well as all litigants, and 
a gain for lawyers. Time is still worth some- 
thing to lawyers, and public appreciation of the 
nature and quality of their services is worth 
something. 

The most striking fact that emerges from the 
Michigan statistics is that pretrial hearings, as 
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developed so successfully in Detroit, and adopted 
more and more in other states, and relied on so 
much in the new federal district court rules, 
appear to have been ignored in all of Michigan 
outside of one county. The nine annual judicial 
council reports contain full court statistics. Com- 
parisons made in the latest report show some 
encouragement as to reducing delays. The case 
load in various circuits is so uneven that many 
transfers of judges are made, but there is no 
approach to a redistricting, which would be a 
great advantage. 

The supreme court has sole authority to regu- 
late procedure. The circuit judges association 
has a first interest in saving time in courtrooms. 
No circuit judge need wait for advice from his 
association, nor for a supreme court rule, to in- 
stitute pretrial procedure as to any class of cases. 
If a local bar association were to petition its 
judge to experiment with pretrial hearings 
there would doubtless be acquiescence. Here are 
three possible sources for action, and three bodies 
each of which shares in the responsibility for 


saving time and money in the administration of 
civil justice. 





Pretrial for Appellate Courts 


That some form of pretrial hearing would 
well serve in appellate courts is a novel and prob- 
ably constructive suggestion made by D. A. 
Frank, Dallas, editor of the Texas Bar Journal, 
2:357 (Nov., 1939). 


“In a number of counties containing the 
largest cities of the state the operation of 
pretrial practice has worked so well that it 
suggests that the same thing might be applied 
to the courts of civil appeals. In other 
words, there must be a sizable percentage of 
the cases where the issues could be determined 
very quickly by a conference between the at- 
torneys in the presence of one of the judges. 
The result of such practice would be to speed up 
final disposition of cases, and at the same time 
relieve the courts of a lot of unnecessary work, 
to say nothing of cutting down the expense of 
litigation and the delay incident thereto.” 

Because of the frequent complaints of appel- 
late judges that counsel, steeped in the facts 
and law, fail to realize that the bench has vir- 
tually no knowledge as to what the case was 
about in the trial court, and less as to the most 


essential reasons for appeal, the judges might 


JOURNAL OF THE 


well question counsel immediately before argu- 
ment, and get their bearings at the start. This 
would to some extent relieve lawyers of unex- 
pected interruptions, and the turning back to 
the elements of the case. Anything that makes 
oral argument more effective is to be encour- 
aged. When appellate judges sit informally in 
chambers to hear motions there is just that 


speedy enlightenment as to facts. It would seem 


_to be the fault of the judges if they do not ac- 


quaint themselves with the nature of a case 
up for argument in the most direct fashion. 
When they do feel confident of understanding 
they are often in a position to direct argument 
to vital factors, and so make oral argument the 
very heart of the appellate function. 





Data Assembled for Illinois’ Young Lawyers 

In the June number of this JourNAL (23:48) 
it was reported that the Illinois junior bar was 
experimenting with a simple and inexpensive 
“sampling” technique for gathering information 
on the economic condition of the bar. A series 
of articles dealing with conditions in the practice 
as revealed by the survey are being published in 
the Chicago Daily Law Bulletin. The series 
gives information that will be helpful to young 
lawyers in search of a place to begin practice. 
One interesting table gives the number of lawyers 
per population in each county and the average 
age of the lawyers in each county. The lawyers 
in Piatt county have the lowest average age, forty- 
one years; the highest average age is sixty-one 
years in Scott county. A typical estimate of the 
conditions revealed by the survey is that for Clay 
county (pop. 16,155): “Conditions of practice 
are good, but not recommended for young lawyer 
unless he can establish contact with older lawyer. 
No assurance of living income from start, but 
future prospects are good.” 





Progress on Index to Bar Publications 

The American Association of Law Libraries 
hopes to announce the completion of its project 
of indexing state bar association reports and pro- 
ceedings before the end of the present year. The 
index is being prepared at the Massachusetts 
State Library and will make available to scholars 
and bar executives valuable material that has 
never been easily accessible. 
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Progress of Bar Integration Movement 
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A comprehensive report on the progress of 
bar integration was published in the December, 
1937, number of this Journal, and virtually all 
subsequent numbers have carried current infor- 
mation. Four states have been added to the list 
in the past two years, Arkansas and Virginia in 
1938 and Texas and Wyoming this year. 

The above map shows twenty-three states and 
Porto Rico in the integration column. It sug- 
gests strongly that there will be at least equal 
growth of the list in the next few years. Some 
states will long remain impregnable—New York 
and Illinois come to mind first. But in Illinois 
two or three years ago all the downstate bar 
district executives agreed upon a plan virtually 
identical with that in Missouri, which was in- 
dignantly flouted in the Chicago district. There 
appears to be no interest in Maine, New Hamp- 
shire and Vermont, but in these three states in- 
clusive organization could probably be acquired 
if the value were realized and the need felt. 
Rhode Island and Delaware are similar. In 
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Pennsylvania the Association has entered upon 
a campaign to acquire virtually inclusive or- 
ganization through mass membership of local 
associations. 

Eight difficult states have been named. 
haps Massachusetts should be added. There re- 
main sixteen states in which effort will from 
year to year be increased with fair prospects for 
success. 

The trend has been strongly of late against 
detailed statutory organization. South Dakota, 
in 1931, was first with an organization in part 
dependent upon bylaws requiring supreme court 
approval. In 1934 the Kentucky bar was in- 
tegrated by supreme court rules which a brief 
statute purported to authorize. But in several 
decisions the court has since declared that its 
rules are not dependent upon legislation. The 
Michigan supreme court in 1935 organized its 
inclusive bar by rules which declare that they 
are made “pursuant to the powers of the su- 
preme court over the bar of the state.” This 


Per- 
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assumption of power has never been challenged. 
The Wyoming and Texas bars are now being 
organized under court rules authorized by stat- 
utes, as was the Virginia bar in 1938. 

In Kansas, Iowa, Montana and New Jersey 
the principle of judicial power was assumed as 
the basis, and the several supreme courts vir- 
tually told their bars that they should first make 
a stronger showing of membership. In no state 
has a court asserted lack of power as a reason 
for denying a petition. 

The qualified integration existing in Missouri 
since 1934 represents the first instance of court 
action on a bar petition. A petition for a sim- 
ilar status in Indiana was denied without com- 
ment. In Florida the supreme court was moved 
to grant a similar petition but declined to im- 
pose a fee on practitioners to make the system 
more effective. The Florida bar will not be 
contented until this final step is taken. 

In Nebraska the bar of the state was so over- 
whelmingly in favor of integration under court 
rules and the supreme court so convinced of its 
authority, that integration took that course in 
1937, and the success that followed has greatly 
encouraged supporters elsewhere. The recent re- 
organization of the Oklahoma bar, after repeal 
of the integration statute, owes something to the 
reasons set forth by the Nebraska supreme court. 
Concerning this recent instance information is 
given infra. 

In West Virginia this year a first and unsuc- 
cessful effort failed in legislature. The commit- 
tee reported fully at the convention held Sep- 
tember 29-30, and secured approval of a recom- 
mendation that the executive council assume the 
work of giving the bill wider publicity in prep- 
aration for a second introduction in legislature. 
In Wisconsin and Indiana similar legislative at- 
tempts failed. 

In Georgia the unexpected defeat of a bill had 
the usual and proper effect of stimulating the 
State Association to improve its organization and 
increase its activities on behalf of members. By 
the end of 1938 the new organization was well 
under way. It provides a board of governors 
with thirty-three members, each elected by a 
Circuit Bar Association. The board holds quar- 
terly meetings in different circuits. Among the 
new features the most conspicuous is the found- 
ing of an excellent quarterly Bar Journal, served 
by an editorial board which represents every 
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circuit. The Georgia Bar Association faces the 
future with confidence. 

The Minnesota State Bar Association will de- 
cide soon whether to seek integration powers 
through legislation or through court rules. In 
Indiana another legislative campaign is planned. 
In Tennessee and South Carolina committees are 
at work drafting organization plans. 


Ohio Supreme Court Must Decide Issue 

There are supposed to be 10,000 lawyers in 
Ohio. The State Bar Association has been for 
many years one of the most active in the coun- 
try, and for as long a time has been committed 
to integration. This year’s chairman of the in- 
tegration committee, Walter S. Ruff, of Canton, 
has performed labors rarely equalled in any state 
to advance bar solidarity. His committee held 
regional meetings in four or more parts of the 
state and in the larger cities. Gradually an ap- 
proved text was developed, calculated to insure 
equal rights for all lawyers, and intended for sub- 
mission to the supreme court. No more thorough 
campaign has been had in any state than the 
one that culminated at the state convention in 
October, when the draft rules were approved 
by a vote of 270 to 170. Provision is made 
for a later mail plebiscite by all Association 
members, and for a final poll by the supreme 
court. 

Like all populous states there is in Ohio a 
considerable body of lawyers who have stead- 
fastly fought bar responsibility and bar self- 
government, relying almost wholly on the shatter- 
ing force of the word “regimented.” The prob- 
lem soon will be that of the supreme court, which 
of course will not be in any way bound by the 
elaborate proposed system of bar regulation with 
all the devices known to democratic government. 
The court has the benefit of the precedents exist- 
ing in the neighboring states of Kentucky and 
Michigan, and in Nebraska, where integration 
has been absolutely successful. 


Oklahoma Bar Recreated 

The repeal of the Oklahoma State Bar act on 
the last day of the legislative session was re- 
ported in the June number of this Journal, at 
page 40. On July 29, the first day after the re- 
peal act took effect, the supreme court made an 
order creating the “executive council of the 
Oklahoma State Bar,” to function provisionally. 
On October 10 the court filed its order “In the 
Matter of the Integration of the Oklahoma State 
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Bar,’ which runs to six columns of newspaper 
space. 

The court declared its power and duty as fol- 
lows: 

“There is no express grant of power in the con- 
stitution of Oklahoma giving to any of the three 
departments of government the right to define and 
regulate the practice of law, but the very fact that 
the supreme court was created by the constitution 
gives it the right to regulate the matter ot who 
shall be admitted to practice law before the su- 
preme court and inferior courts, and also gives 
it the right to regulate and control the practice of 
law within its jurisdiction. 

“The supreme court has the right to exercise all 
powers fundamental to its existence, and it is funda- 
mental that it has the inherent power to regulate 
admission to the bar, and to control and regulate 
the practcie of law of those admitted to the bar. 
It is not necessary to cite authorities to the effect 
that attorneys practicing in the courts of this 
state are officers of the courts, because of their 
peculiar relationship to the courts and to the puvlic. 
In general they are responsible to the courts be- 
cause their position is one of honor, they are ad- 
visers to the courts, and advisers to their clients, 
and because of those re:ationships the courts have 
the right to protect themselves and the public from 
the acts of their officers.” 

Sustaining opinions are quoted from Re Opin- 
ion of Justices, 279 Mass. 607, 180 N. E. 725, 81 
A. L. R. 1059, and In re Integration of Nebraska 
State Bar Association, 133 Nebr. 283, 275 N.W. 
265, in which the following Kentucky opinions 
are cited: In re Sparks, 267 Ky. 93,901 S.W. 
2d. 194, 196; Commonwealth ex rel Ward v. 
Harrington, 266 Ky. 41, 98 S.W. 2d. 53; and 
Clark v. Austin (Mo. Sup.) 101 S.W., 2d. 977. 

The rules, following the order, create the Okla- 
homa Bar Association and provide for inclusive 
organization, payment of dues annually in the 
amount of three dollars, active and inactive mem- 
bership, and include the American Bar Associa- 
tion canons of ethics, and make infraction of 
any canon a matter for discipline. 

All of these provisions may be found in the 
statutes or rules of court in some of the other 
integrated states. The Oklahoma rules are 
unique in two features: in creating a new board 
of bar examiners; and in creating the “executive 
council of the Oklahoma Bar Association.” This 
council consists of nine members, one from each 
supreme court district, to serve two years, with 
authority to appoint grievance committees in 
each district court judicial district and to exer- 
cise exclusively (but subject to review by the 
supreme court) full disciplinary powers under 


detailed rules set out at some length. This is the 
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first instance of reservation to the supreme court 
of all details of regulating professional conduct. 

The executive council selects a secretary-treas- 
urer, and among the expenditures which are au- 
thorized, aside from disciplinary work, are the 
cost of holding the annual meetings of the Okla- 
homa Bar Association, publishing its proceedings 
and its Journal. The Journal has been regu- 
larly published during the interim, and continues 
to carry all supreme court opinions. 

The result of the rules is to leave the nature 
of the Oklahoma State Bar entirely to the law- 
years of the state. In the last week of December 
the usual annual convention will be held and the 
members there present will discuss and presum- 
ably adopt a constitution designed to permit of 
carrying on all the activities of the inclusive bar 
except those reserved to the executive council. 

The rules include also provision for a board of 
examiners of nine members, one from each su- 
preme court district. 

The supreme court promptly followed this 
order with appointments to the executive council 
and the board of examiners. 


Texas 
There have been very few instances of more 


strenuous work to obtain the advantages of in- 
tegration than in Texas, and over a period of 
several years. The campaigns resulted finally in 
anactment of a bill this year which provides for 
supreme court approval of organization rules. 
and further provides that an affirmative vote of 
the entire profession must be obtained to make 
the rules effective. 

In the drafting of rules the large and repre- 
sentative committee has sought in every way to 
provide democratic controls. A first draft, re- 
cently circulated, makes forty-three pages of 
legal cap typewriting. This now forms the basis 
of consideration and the opinion of every lawyer 
is sought in prospect of a revision. There ap- 
pears to be no doubt in the minds of State Bar 
Association members that the finished product 
will be approved by a substantial majority when 
the vote is taken by the supreme court. In re- 
cent years there has been no more conspicuous 
leadership than that afforded by the voluntary 
Association. The present p-ogress is attribut- 
able largely to the setting up of a bar headquar- 
ters in the capital and the publication of one 
of the best bar journals in the country. 

Wyoming 
At a meeting of the Wyoming State Bar As- 
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sociation held October 1939 the preparation of 
rules for supreme court approval, under the act 
adopted this year, was forwarded. The supreme 
court appointed a committee on drafting, and 
the Association did the same, and the two com- 
mittees have cooperated. Their joint product 
was the basis for discussion of the entire matter 
at the annual meeting, and a final settlement of 
rules and their approval is expected within a few 
months. At present the plan is to organize dis- 
trict associations in each of seven judicial dis- 
tricts, to elect the president, vice-president and 
secretary at the annual convention, to fix dues at 
$10 for members in practice five years or more, 
and $5 for juniors. The plan is to retain, for at 
least a time, the present arrangement whereby 
disciplinary matters are dealt with for the court 
by the board of law examiners. It is reported 
that most of the work on behalf of integration 
was done by the junior bar. 


Connecticut 

State bar organization was for years a mere 
foetus in Connecticut. The account of its 
change and development was published in this 
Journal for December, 1938 (22:171). A com- 
mittee headed by Warren Cressy of the Stam- 
ford bar finally persuaded the Association to 
create a board of delegates representing constit- 
uent organizations, and to provide for sections. 
The effect of these changes was magical and now 
the bar is pretty well satisfied with its status. 
The superior court judges, who also comprise 
the supreme court justices, have power to regu- 
late general practice and procedure and have 
done so well with this, and with disciplinary 
matters, that there is little incentive to make 
a fight for inclusive bar organization. 


Colorado Bar Is Virtually Integrated 

The most recent developments in the Colo- 
rado bar raised the question, “when is a state 
bar integrated?” The test heretofore has been 
the application of rules, whether statutory or 
judicial in origin, that impose upon every prac- 
titioner a definite obligation. The obligation 
most readily observed is that of contributing to 
the cost of bar regulation. The Colorado situa- 
tion is unique; almost every practitioner in the 
state is now contributing to the cost of main- 
taining both local and state bar associations. It 
was told in this JoURNAL a year ago how the 
Colorado State Bar Association had provided for 
dual membership and control of the state or- 
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ganization by members of a board of governors 
to be elected by the members of local associa- 
tions. Dues for individual memberships were 
fixed at six dollars and dues paid by locals for 
their members at three dollars. Most of the 
local associations became affiliated under this 
democratic plan immediately, and in advance of 
the annual meeting held September 22-23 this 
year it was announced that the last two local 
associations, one of which had just been organ- 
ized, had become affiliated, so that the State 
Association now includes every lawyer in the 
state except a few in mountainous counties where 
there are not enough to justify local organiza- 
tion. 

It is fair to assume that a third route to bar 
integration exists. Labels are not consequential; 
the status is the vital matter. The Colorado 
state bar is now so nearly unanimous as to de- 
serve to be included in the list of integrated 
state bars. Its recent history should stimulate 
lawyers in such states as Maine, New Hampshire, 
Vermont, Rhode Island and Delaware to follow 
the Colorado example. 





To Inspire Objectors, Not Regiment Them 

The spirit that animates Texas lawyers on the 
eve of integration was thus expressed in their 
Bar Journal for November, by D. A. Frank, of 
the Dallas Bar, who is editor-in-chief: 


“Every Texas lawyer should thrill to the op- 
portunity presented to us in the organization of 
the State Bar. Every lawyer in Texas is now 
a member, or he is not a lawyer in the eyes of 
the law. Some have demurred to being ‘forced’ 
to become members of the State Bar, but those 
same gentlemen would object to being members 
of the heavenly choir, if Saint Peter failed to 
consult them before appointment. Their objec- 
tions are not serious, but they are characteristic. 

“There is a vast utility in the objector. He 
is dynamic; he is potential. How to use his 
power is the problem. The fact is nearly every 
objector, if properly approached, will make a 
good worker for the common cause. He is usu- 
ally an independent thinker, and it must be ad- 
mitted that the independent thinkers nowadays 
are few and far between. Once show the ob- 
jector how he can help and what he can do, 
and you have half won the battle. 

“No one could at one sitting write out a com- 
prehensive program for the State Bar. The 


opportunity for organization, for advancement 
and development of the profession, is unlimited. 
The main question is one of proper leadership 
and cooperation. 

“The wisdom of the legislature in authorizing 
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this great forward step in bar activities is going 
to be measured not in the achievement of any 
one year or any one set of men, but by the re- 
sults ten years hence. It matters little as to 
men’s personal ambitions; it matters a lot as 
to our professional aims. Properly organized, 
intelligently led, and with a forward-looking pro- 
gram, the Texas Bar will become one of the 
great civic forces in Texas and will lift the prac- 
tice of the law to the high plane where it prop- 
erly belongs.” 





Added Dues and Powers of North Carolina Bar 


Recent amendments to the North Carolina 
State Bar Act increase dues from three to five 
dollars and provide authority for aiding the su- 
preme court in curbing unauthorized practice. 
The first act requires regular payment of fees as 
a qualification for practice and authorizes the 
supreme court to “take such action as is neces- 
sary and proper” when payment is in arrears. 

The second act removes any doubt as to the 
State Bar’s power to investigate and bring actions 
to enjoin the unauthorized practice of law. In 
comment upon this amendment the North Caro- 
lina Law Review (17:342) suggests that it will 
be well for the State Bar to exercise the power 
discreetly. “An increasing number of thoughtful 
lawyers are fearful that the extremists in the 
current unauthorized practice campaign may pro- 
voke the public into increased distrust of lawyers, 
and the legislatures into retaliatory measures.” 





Wisconsin Integration Bill Defeated 


An attempt to obtain legislative authority for 
inclusive organization of the lawyers of Wis- 
consin failed by a very few votes in the senate 
after enactment in the house, and near the close 
of this year’s session in July. The bill, in a few 
words, created the State Bar of Wisconsin and 
conferred upon the supreme court power to pro- 
vide by rule “organization of said Association 
as a representative self-governing body.” De- 
feat is ascribed not to lawyer opposition but to 
political expediency, manifested in cooperation 
between labor and a Wisconsin political party. 

A first attempt to get integrative powers, 
based upon a very thorough study of the success 
of integration in all states, succeeded in legisla- 
ture but was knifed by politicians through a 
veto of the measure by the lieutenant governor, 
in the brief absence from the state of Governor 
Philip LaFollette, who is himself a lawyer. 
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Nebraska Bench and Bar Prepared for Progress 

Nebraska affords an example of a state in 
which legislature, supreme court and integrated 
bar are all alike committed to the task of es- 
tablishing, under authority conferred this year 
upon the supreme court, a “unified system of 
general rules of practice and procedure.” The 
supreme court has created its advisory and draft- 
ing committee, comprising twenty-five practi- 
tioners. The committee has power to select such 
sub-committees from the membership of the bar 
as it shall find necessary. The enabling act, 
adopted this year, permits of providing one form 
of action and procedure for cases in equity and 
actions at law. 

The Nebraska supreme court has further im- 
plemented the desire for simplified procedure by 
creating a judicial council which will report on 
or before April first in each year. The rule 
provides for a judicial council of ten members, 
one to be a supreme court justice chosen by 
the court, two to be district court judges chosen 
by their association, one to be a county court 
judge chosen by his association, and six to be 
practitioners, one in each supreme court judicial 
district, to be nominated and elected by attor- 
neys in the several districts. The council will 
choose from its membership a chairman and vice- 
chairman and its secretary shall be the secretary 
of the Nebraska State Bar Association. 

For an immediate organization of the judicial 
council the supreme court appointed the follow- 
ing members: Justice E. F. Carter; District 
Judges J. Leonard Tewell of Sidney and Cloyd 
B. Ellis of Beatrice; County Judge Fred T. Han- 
son of McCook; and the following practitioners: 
Loren H. Laughlin of Lincoln, L. J. TePoel of 
Omaha, Robert R. Moodie of West Point, Robert 
R. Hastings of Crete, H. G. Wellensiek of Grand 
Island, and Robert Blackledge of Kearney. 

There have been instances of the creation of 
advisory rules committees and judicial councils 
with no funds to enable such important state 
bodies to function. That the Nebraska integrated 
Bar Association is very much in earnest in re- 
spect to both functions is proved by the action 
recently taken by its executive council. Secre- 
tary George H. Turner reports that the executive 
council almost immediately arranged for pay- 
ment of all necessary expenses of both bodies 
until January 1, 1940, when each will be re- 
quested to submit an estimate for next year. 


“You may be assured that neither activity will 
be hampered by lack of funds.” 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 
sociation will regularly present new items of a practical bearing on the every day work 


or state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Public Information HandUook 

The junior bar conference has distributed a 
hankbook of 191 pages for use of directors and 
speakers in the public information program. Its 
purpose is “to give the local directors and speak- 
ers in as complete form as possible the benefit 
of past experience in conducting successful pub- 
lic information programs.” As a means to this end 
there is a careful explanation of the program, a 
directory of officers in charge, detailed directions 
on how to conduct “rostrum addresses,” an ex- 
planation of techniques used in the writing and 
presentation of radio programs, a study of vari- 
ous methods and mediums of publicity for the 
programs, and directions for measuring the re- 
sults attained. Five pages are devoted to a num- 
ber of detailed and highly practical suggestions 
by William Farnum White of the San Francisco 
bar on how to secure newspaper publicity. These 
suggestions could well be distributed to all pub- 
lic relations committees of bar organizations. 

In addition the handbook contains eight bibli- 
ographies and outlines for use by speakers. Thir- 
teen more are in preparation. They will cover 
such subjects as the supreme court, modern pen- 
ology, judicial selection, legal aid, lawmakers and 
lawyers. The outlines are in fact abstracts of 
speeches and with little or no further preparation 
the speakers on the program have at hand all the 
materials necessary for an interesting speech. 
The handbook also carries, as an illustration of 
the work the junior bar is undertaking in the 
field of crime prevention, an address, Youth at 
the Crossroads, by Harold H. Krowech. Mr. 
Krowech originated the crime prevention pro- 
gram that has proved so successful in Los Ange- 
les and which has been adopted as a project of 
the junior bar conference. 





Juvenile Crime Prevention Plan 
The California junior bar plans to teach 300,- 
000 school children respect for the law and to 
prove to them that “crime doesn’t pay.” The 
conference’s juvenile crime prevention committee 
has asked the aid of local bar organizations 


throughout the state. Thirty-two of the local 
associations have already established committees 
to arrange for speakers. Lawyers will appear 
before student audiences in the ninth to twelfth 
grades to discuss various legal aspects of crime 
and to answer questions and requests for infor- 
mation. No attempt will be made to preach to 
the students or deal in generalities. The plan 
was recently approved by the junior bar con- 
ference at its meeting in San Francisco. 


Illinois Bar Association Register Lists 
104 Classes of Specialists 


Over a long period of years the Illinois Bar 
Association has pioneered in finding new modes 
of service to its members. The one innovation 
which may eventually prove to be most signifi- 
cant is its “experienced lawyer” service, which 
enables any member who is engaged for service 
in an unfamiliar field of practice to discover 
experts in that field who are willing to assist him 
for a moderate fee. No lawyer can profess 
readiness for every kind of legal service. Most 
lawyers are at least occasionally confronted by 
problems which involve more study than can 
be charged for. In these cases the lawyer must 
decide whether he will turn a client away, or 
perform unremunerative services, or use the ex- 
perienced lawyer list and select a consultant not 
remote from his office. 

Reluctance to consult is traditional, due to the 
fear that the client will later go directly to the 
consultant. The experienced lawyer service pro- 
tects the lawyer who needs assistance and wants 
to retain his client. The service is simply a form 
of cooperation that is beneficial to all concerned 
and cannot exist except through the ‘sponsorship 
and management of a bar association. This 


service has been in vogue for several years in 
Los Angeles, and nothing can explain its slowness 
in adoption widely except the lack of enterprise 
in bar organizations. 

The above is an introduction to comment on 
the recently issued Classified Register of Mem- 
bers of the Illinois Association, which is pre- 
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sented as a supplement to the experienced lawyer 
service. Of the 172 pages, 108 contain the names 
of association members resident in _ Illinois, 
grouped under the names of the cities where 
their offices are located. The member’s name 
is followed by the firm name (if any), his law 
school, date of admission, date of joining the 
Bar Association, and kinds of practice if the 
member is listed as experienced in any fields. 
To be so listed he must have had three successful 
experiences in each field. A member who has 
had twenty-five successful experiences in any 
field is rated as a specialist in such fields. 

In furtherance of this service the Illinois Bar 
Association offers associate membership, and 
several pages are devoted to the names of non- 
resident and associate members. Sixty-nine in 
these classes qualify as experienced lawyers or 
specialists in cities ranging from coast to coast. 
Twenty-six pages list experienced lawyers in 
three cities, Chicago, Peoria and Springfield, 
where there are more than 100 Association 
members. 

Next comes the separate listing of Illinois 
specialists in twelve pages, and it is interesting 
to observe that there are a little more than 100 
different specializations alphabetically arranged 
from accounting to workmen’s compensation. 
With other information the neatly printed reg- 
ister makes a total of 172 pages. 

It is interesting to see that 131 lawyers are 
listed as specialists in trial work. This is a field 
in which cooperation is emphatically needed. 
When cooperation is provided through a bar as- 
sociation lawyers need not hesitate to receive 
assistance in trials; they can be assured that the 
specialist is not going to “steal the client.” 
Every step toward facilitating greater expertness 
in trial work serves one of the greatest needs of 
the profession and of the courts. To that end 
it is desirable that bar associations form sec- 
tions on trial work. Such sections should be 
able to encourage the use of special trial lawyers 
and to adopt regulations which would in time 
make apprenticeship to an experienced trial law- 
yer a prerequisite. Few lawyers were born to 
skill in trying cases, and most of those who ac- 
quired skill owe much to some kind of appren- 
ticeship. This apprenticeship should be a formal 
requirement in every jurisdiction. The benefits 
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would not stop with the practitioners before the 
bar; they would extend also to the judges, too 
many of whom have not had sufficient acquaint- 
ance with high class advocacy. 





Dallas Lawyers Win Public Confidence 

The Dallas Bar Association was awarded, by 
the Américan Bar Association, first place among 
local associations for the year ending in July, 1939. 
A large part of the evidence to support this 
choice was found in the second annual volume 
entitled The Dallas Bar Speaks, which was en- 
thusiastically commented upon in this JouRNAL 
for December, 1938. A third volume of The 
Dallas Bar Speaks was circulated recently. It 
affords even more proof of the extraordinary 
virility of the Dallas Bar, now virtually all in- 
clusive. Portraits of presidents from 1873 are 
presented, a summary of activities in 1938, the 
inaugural address by President J. Woodall Rod- 
gers, twenty-nine addresses delivered at the Sat- 
urday morning meetings of the Association, and 
finally the committees and roster of members. 

Better than a long review of this outstanding 
record is the assurance that in recent years the 
Dallas Bar has not only served its members 
well, but has impressed the entire public with 
its services. There is in Dallas no lamenting 
the decadence of the profession of law. 

A striking instance of public service is told 
by Chairman Searcy L. Johnson of the anti-usury 
committee. Records showing “an illicit profit 
by loan sharks of more than $2,500,000 a year 
were brought to the attention of the Associa- 
tion.” The average loan was $20.23 and the 
average interest paid per year was 279.75 percent. 
The boldness and shrewdness of the lenders is 
almost incredible. The Dispatch-Journal made 
disclosures and the bar committee developed a 
technique of instituting suits for indigent vic- 
tims to recover usurious interest, after study- 
ing methods employed in a successful campaign 
by the Kansas City Bar Association. 

“At the present time your committee has dis- 
covered there are at least sixty-five loan sharks 
operating in this city. The identities of all but 
eighteen of these have been ascertained. Three 
companies insist that they have been put out of 
business, and civil and criminal suits have been 
filed against all of the remaining fifty-eight. 


There have been 953 complaints filed with the 
committee, which have been assigned to the 
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twenty lawyers composing the committee, for ad- 
vice, settlement or trial.” 
This report was made only six weeks after 


the beginning of the committee’s work, when 
seventy-four suits had been filed and twenty-two 
suits settled. 

In furtherance of this work, besides the help 
of the Dispatch-Journal, the committee, “in or- 
der to paralyze the activities of the loan sharks 
at once,” obtained from the Municipal Radio 
Station thirty minutes three times every week. 
This publicity was needed to inform victims and 
to warn potential victims. Next a Council of 
Business Men was organized and every reputable 
business house joined in combating the sharks 
and protecting employes. The bar committee 
advanced toward prosecution for misuse of mails 
and avoidance of federal income tax. Other in- 
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fractions of law were disclosed, to serve the 
committee as weapons. 

Chairman Johnson modestly comments on this 
work as follows: 

“This is a service the Bar Association has ren- 
dered this city which has received sufficient pub- 
licity to bring it home to the citizenship that the 
Bar Association is civic minded, and intends to 
maintain its position of leadership in all mat- 
ters pertaining to the country in general and 
the City of Dallas in particular. We believe 
that by good fortune the real feeling of the Bar 
Association of Dallas has through this means 
been transmitted to the public.” 

It should be unnecessary to add that there are 
many addresses in this volume deserving praise. 
They indicate that more serious topics were se- 
lected than previously and that there was less in 
the third year of what was amusing or locally 
interesting. 
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